NORFOLK SCHOOLS FORUM

AGENDA

Meeting on Friday 30 September 2022 09:00 – 12:30 

Venue: Room JB031 Jubilee Building Easton College

Members will be asked on the day for their permission to record the meeting to support the preparation of the minutes.  The recording will be deleted once the minutes are approved.

Individual members, named below, are asked to provide verbal reports for these items.  
	09:00

	1


	Welcome and Introductions
Apologies

	Report
	

	09:05 – 09:20
	2
	Minutes of Last Meeting and Matters Arising

· Central Schools Services Block – see agenda item 4 (d)

· School Catering Contract


· MyOracle communications to all schools
	
	3-8




	09:20 – 09:45
	3
	Appointment of Vice Chair

	Verbal
	

	09:45 – 11:40
	4
	Dedicated Schools Grant (DSG)

a. DSG Management Plan Update and Safety Valve Programme

b. Provisional DSG Allocations for 2023-24 and Fair Funding Consultation for Mainstream Schools’ Formula 

(Break)

c. Early Years Funding Consultation

d. Central Schools Services Block: info on LA services

	

Comment/
Decision

Information/
Comment




Comment

Information/
Comment
	

9-21


22-35





36-40

41-45



	11:40 – 11:50
	7
	Review Future Meeting Plan 

	
	46

	11:50 – 12:00
	8
	Any Other Business
	
	

	
	9
	Date of Next Meeting
Wednesday 16 November 2022 09:00 – 13:00 hours
Venue TBC
	
	





Norfolk Schools Forum

Minutes of Meeting held on Wednesday 8 July 2022
09:00 – 11.30 hours
Teams Meeting

Present:						Representing
Andrew Aalders-Dunthorne (Sub)			Academies
Adrian Ball, Diocese of Ely Multi Academy 	Academies
Trust
Chris Caddamy, (Vice Chair) City College	16 – 19 Representative
Amanda Connor (Sub)				Primary Maintained Schools
Lacey Douglass				Early Years Representative
Mike Grimble, Avenue Junior School		Primary Maintained Governors
Bob Groome		National Education Union
Glyn Hambling, Unity Education Trust		Alternative Provision
Howard Nelson, Diocese of Norwich 		Diocesan Board of Education
[bookmark: _Hlk88147701]Peter Pazitka, SJB CMAT				Academies
Sarah Porter, The Heart Education Trust		Academies
David Shaw, Creative Education Trust		Academies
Joanna Tuttle, Aylsham High School		Secondary Maintained Schools  
Martin White, (Chair) Nebula Federation		Primary Maintained Governors
Vicky Warnes	National Education Union
Michael Bateman	Assistant Director, SEND Strategic Improvement & Early Effectiveness
Martin Brock	Accountant, Schools, SEN, and Early Years 
Marilyn Edgeley					Admin Officer 
Dawn Filtness					Finance Business Partner
Nicki Rider		Head of High Needs SEND
Chris Snudden			Director of Learning & Inclusion
Alison Randall	Head of Education Finance

Apologies: 
John Crowley	Assistant Director Learning & Achievement
Keith Bates, Eaton Hall Specialist Academy	Special School Academy
David Hicks				Academies
Carol Jacques					Maintained Nursery School
Clare Jones, Boudica Schools Trust		Academies
Sarah Shirras, St Williams Primary 		Primary Maintained Schools
Rebecca Wicks, The Clare School		Maintained Special Schools
Sara Tough	Executive Director Childrens Services
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1. Minutes of the Last Meeting and Matters Arising

A spelling amendment was made to page 8 of the minutes.  The word ‘Offers’ changed to ‘Officers’.  The minutes were otherwise agreed as a true record of the meeting.

· Central Schools Services Block
Will not be covered in this meeting.  Eighteen clauses have been removed from the Bill by the House of Lords and a lot of uncertainty at this stage.

· Finance briefings
Sarah Shirras and Martin White delivered a Finance Briefing to Primary Educate Norfolk. Mike Grimble did not attend due to illness and Dawn Filtness was significantly delayed due to traffic. The purpose of the briefing was to raise awareness of Schools Forum and the importance of responding to consultations with headteachers.  This was only partly achieved as the audience was primary headteachers only.  
All acknowledged that further briefings will be required reaching a wider audience.

· [bookmark: _Hlk108682508]Schools Catering Contract
A number of queries were raised at the last meeting and conversations on the status of Norse Eastern.

Clarity has been sought that the decision is with Norfolk County Council.

Following previous queries from Schools Forum, a decision on tendering is being revisited but has not yet been made

There was some discussion last time around change to costing, reducing the management fee to a nominal sum and using Universal Infant Free School Meals and other Free School Meals income from Government as a basis for the charge.  Following this feedback, a capping mechanism is being considered due to the potential impact upon large schools.

Members noted that the paper brought to the last meeting did not mention a capping mechanism so this is new, there is a concern if large schools do not buy into the contract, it will not be viable.  Members said schools needed a decision on this sooner rather than later.

Action: In response to members concerns officers will seek legal advice as to whether tendering can be introduced at any time and if an element of control of quality could be a clause within a contract with an outside company.

· Outcome of National SEND Review/Green Paper 
Officers confirmed that Norfolk has contributed to the Local Government Association and the Regional SENDS lead and there has been a consensus across the region on parts of the green paper we support and the parts that cause concern.


2. MyOracle update

John Baldwin is unable to attend at short notice due to illness.  He said he will arrange for a briefing note to be sent out regarding introduction of payroll services following the introduction of technology and the steps that are being taken to resolve these issues. He wants to personally apologise for the difficulties this is causing schools and their staff.  He said extra staff have been brought in to understand and fix the problems with both pay and reporting payroll data and believes these will help with July pay runs. He thinks that they have identified the problem that is causing the issues with payment of staff.

[bookmark: _Hlk108767602]Action: DF to check he is sending communication to all schools.

Members were pleased that further information had been released.  The issue was understanding the implementation of the system and was there any dual running carried out prior to implementation? 
JT - my school had some staff that had not been paid for 2 to 3 months. There should have been transparency from county about the issues, more pro-activeness, we have had no communication about the issues that have been occurring and schools have spent a huge amount of time trying to sort this out.  If county knew there were staff not going to be paid, they should have alerted schools.
This is a learning curve, and we need to understand the issues going forward.
Lack of empathy when staff have not been paid.
MW – Affects the lowest paid
GH – Not only a matter that affects County Council schools.
JT – Reporting issues to HMRC
JT – Casual claims forms biggest issue. The view was that it was something the schools had done incorrectly and can’t payments wait until the next month.
GH – small schools with less staff capacity may be spending significant amount of time trying to solve these issues and would be interesting to ask them for their response.
MW – there may be some schools who have not realised there is a problem.
Officers said that dual running was carried out for 2 to 3 months. A change in configuration quite late on caused these issues.
Officers were shocked to hear about problems schools encountered with obtaining supplementary payment runs.  Any evidence colleagues have on this they should pass on to Chris Snudden or Dawn Filtness.


3a.	Dedicated Schools Grant 2021/22 Outturn

· Norfolk’s Dedicated Schools Grant Recovery (Phase 2) within DfE Safety Valve Programme

This paper is following on from the presentation at the last Forum meeting.  
Norfolk are required to submit an initial paper on 15 September and a final paper on 6 October.  Therefore, officers will need to engage with Forum members early September but also communicate mid-August.

Comments:
Members asked about Free School expressions of interest in MLD schools.
Officers said they were putting expressions of interest in – however they do not believe MLD is something that should be introduced into the Special School System, but they acknowledge that children are being placed as part of the tribunal process.

Officers highlighted that proper investment in SEN Support could reduce unnecessary EHCPs.  

Members said it was also about managing expectation and working with Health and social workers.

Officers said there has never been enough investment in early intervention/ prevention and this programme is about addressing that.  The combination of effort and funding through the Safety Valve Programme is really exciting.

EHCP looked on as pathway to preferred secondary school.

One member challenged that schools are putting in EHCPs to get funding – our school has a joined up process with the authority. Is about diagnostic issue – I challenge the premise that schools do this for the money.

The perception is still there that schools would get more money.

Officers said they were keen to upscale alternative provision and increase capacity around wider services.

The 16-19 representative highlighted Post 16 place planning and challenges with complicated forms coming into Post 16.

Officers confirmed expectation is that transfer from Schools Block to High Needs Block will continue but taper off in later years.

Members said plans need to be robust enough to gain extra funding.

Members asked how a review body would be put in place for each of the years once an agreed plan is in place and are they expecting to set up a committee that will monitor this work.

Officers said the setting up of a sub-group with the Forum would be immensely helpful.

Review group prior to initial submission: the following people expressed an interest in being on this group:
A meeting will take place w/c 5th September – Marilyn will canvass for suitable date
Adrian Ball
Mike Grimble
Jo Tuttle
Glyn Hambling
Bob Groome
Lacey Douglass
Sarah Porter
Sarah Shirras
Martin White

[bookmark: _Hlk108767846]Action:  Marilyn to send out date for September meeting – week commencing 5 September.
Officers will come back about a meeting middle of August – which will be a remote meeting. 


3b.	DSG Management Plan update
This is a relatively minor update from the plan released in January.  A major refresh to the plan is due in the Autumn.  The plan has been brought up-to-date with the year-end outturn for the financial year 2021/22.  

The paper also details where average costs assumptions have also been update for some individual schools.  The largest change is inflation assumptions.  

The paper does not consider any changes that may occur due to the Safety Valve programme discussed earlier e.g., strategies and investment to reduce escalation of need or the use of national tariffs.

A major refresh to extend timescales to beyond years 2025/26 and to reflect response to the Safety Valve Programme will be released in the autumn.

Schools Forum noted the information provided.


4. Consultation on Scheme Changes
· Analysis of Balances
Schools Forum are asked to agree to the changes, as detailed in the paper, being included in the autumn consultation with schools.

[bookmark: _Hlk108765776]Agree:  unanimous

· Salix/Building Maintenance Fund Limits
Schools Forum are asked to agree to the changes, as detailed in the paper, being included in the autumn consultation with schools

Agree:  unanimous

Vice-Chair of Schools Forum
This is Chris Caddamy’s last meeting before he moves on to a new position.  The Chair thanked him for his contribution to Forum over the years and his hard work as vice chair of Forum.

Members were asked to consider the role of vice-chair and invited to register their interest by email to Marilyn Edgeley.


5. Future Plan
The next two meeting will be face to face.  Chris Caddamy will look into Easton college as a venue.

Date of next meeting
30 September 2022, 09:00 – 12:30: Rm JB031, Jubilee Building, Easton College


Schools Forum
Item No.4a

	Report title:
	DSG Management Plan Update and Safety Valve Programme

	Date of meeting:
	30 September 2022



 Executive summary
	This report sets out further details of Norfolk’s engagement in the DfE Safe Valve programme, including progress to date, the high level plan for Norfolk to bring the High Needs Block back into balance and to repay the cumulative deficit, potential levels of transfer from Schools Block to High Needs Block to meet ongoing demand upon high needs placements and support.

Additionally, the report sets out the establishment of a dedicated Executive Board for Safety Valve programme in Norfolk and the need for Schools Forum representation and engagement on the Board.

Schools Forum are recommended to:

· Consider the contents of the initial submission to the DfE of Norfolk’s draft Safety Valve Plan.  Comments from Forum are welcome and will be 
recorded and considered by the Local Authority. 

· Agree representatives from Schools Forum to the Norfolk Safety Valve Executive Board




1. Safety Valve Programme

1.1 	Background / Context
The Safety Valve programme is the DfE mechanism to work with LA’s who have the highest levels of High Needs Block (DSG) pressure/overspend.  The initial stage of the programme in 2021 worked with 14 LA’s which were predominantly small unitary and London borough councils.  The programme has been expanded and Norfolk was invited to join the negotiation process in May 2022.  There will be approx. 40 LAs in the programme by end of current financial year.
The High Needs Block in Norfolk is c. £120m and is used to provide funding for the majority of activity relating to high needs SEND in early years settings, schools and colleges.  However, for the purpose of work with the DfE for Safety Valve it is important to remind ourselves of the c. £38m within individual mainstream schools’ budgets for SEN within the School Block.
We provided an initial and high-level briefing regarding the DfE Safety Valve process to Schools Forum in the summer term; this set out the key elements of other LA published safety valve plans published to date, and the close alignment of these elements to the key themes within the SEND and AP Green Paper that had been recently published by Government.

The LA has been working with the DfE intensively since May to develop a recovery plan and to negotiate potential DfE investment.  The core aim for DfE and NCC alike is to achieve an in-year balanced budget to enable the cumulative deficit to be addressed.  
The timeline for the safety valve process has been demanding, made more challenging due to half of the timeline occurring over the summer holiday period. The timeline this autumn term is:
· 15 Sept: deadline for submission of initial proposal to DfE
· 27 Sept: DfE/LA meeting to set out our plan and receive feedback on initial submission
· 6 October: deadline for final submission of the Safety Valve plan
· 10 October: deadline for final submission of the Free School application
· End of autumn term: decision by Secretary of State
1.2 	Importance of the Safety Valve Programme to Norfolk
The Safety Valve Programme is critical to Norfolk and to the future of children and young people with SEND. The opportunity we have is to re-shape the landscape of provision, prioritising a direction of travel which will see:
· Needs met locally
· Needs met earlier
· Needs met more holistically
The Council has made a major investment in Norfolk committing to c. £120m of capital alongside revenue investment to improve high needs SEND assessment, provision and increasing specialist placements. DfE Advisors have informed us that the scale of the capital investment that the Council has committed to exceeds any they have seen elsewhere.   
As a result of the capital investment to date, we have opened the first two special schools (with the third opening in Spring 2023) and have established ten more specialist resource bases (again with more committed as part of our next phase of work).  
Whilst this work continues, as there is more still to do, we must address the need for greater investment and effort for those children and young people in mainstream schools. If we are to bring the High Needs Block funding back into balance, and prevent the escalation of need, this investment is critical. We know schools need more funding and more holistic support if they are to meet some needs earlier. 
The Safety Valve programme will support our ambition to provide school and community cluster support teams to every maintained school in Norfolk (both Academy and LA). We also pledge to change and uplift our Element 3 funding enabling schools to access better financial packages of support for children with emerging needs / SEND Support.  We also need to communicate clearly to schools, other professionals and parents/carers that we have worked hard to ensure that an EHCP is not needed to access specialist provision (eg, Element 3 funding) and placements (eg SRB) and that children and young people only require an EHCP, in law, to access a Special School place.  The ambition is the bring the money forward to meet needs earlier. 



1.3 	Key Requirements of the Safety Valve Programme
The key requirements that need to be met by all LAs in the programme to enable submission to the DfE:
· How you will control your deficit and reach an in-year balance (as a minimum) on your DSG, and how quickly. We request that this be set out in the DfE DSG management plan template. Your DSG management plan should also indicate any planned block transfer requests, which will be handled through the safety valve programme where required.
· How Norfolk will contribute to the reduction of the historic deficit through use of DSG surpluses, in addition to reaching an in-year balance.
· How Norfolk will ensure that the plan is deliverable, how it will be managed as it is implemented and how this plan will continue to ensure the appropriate support for children and young people with SEND. This includes agreeing who will be responsible for the ongoing monitoring of progress towards the agreement, which is discussed below.
· A clear explanation of the financial support Norfolk needs from the DfE to eliminate the historic deficit over the period of the agreement. This could include, if necessary, a request for some funding to help implement the proposal, as well as funding to eliminate the deficit directly, although we would not expect this to constitute a significant element of the total financial support requested.
1.4 	Norfolk’s Improvement Journey To Date
The discussions with the DfE have focussed equally on our strategic improvement plan to date and our future plans.  In this way we have made it clear to the DfE that the SEND & AP Transformation Programme has essentially been Phase 1 of our work (2019-2022) and that our response to the requirements of Safety Valve will be fully embedded as part of our Phase 2 (2023-2029) SEND Strategic Improvement programme.

We set out to the DfE our key achievements to date and ensured that they were aware that these achievements were delivered through both the SEND & AP Transformation programme and our response to the Ofsted/CQC Area SEND Inspection via our Written Statement of Action work, e.g.:

· Doubled staff numbers within our EHCP operational teams, increasing EHCP Co-ordinators and Educational Psychologists​;
· Improved EHCP 20-week performance from 8% to 54%;
· Addressing historic high rate of Post 16 EHCP through a cycle of annual review and cease to maintain;
· Introduced EHCP quality assurance model - improved consistency, compliance and quality - with 52% of plans now Good​;
· Increased Jointly commissioned SALT service within concept of Balanced System​;
· Invested in new SEND Inclusion and Opportunity Service, focussed on PEX reduction and SEN Support​;
· Co-produced with schools SEN indicators and self-assessment tools to underpin Provision Expected at SEN Support (PEaSS);
· Developed Inclusion Helpline and ‘Core Consultations’ for ‘free at point of access’ whole school support to reduce need for EHCP​;
· Family Hubs / Early Support: concept stage complete;
· Delivered 2 new schools and 10 specialist resource bases on time and on budget;
· Evidenced initial HNB revenue cost savings from 1st cohorts into 2 new special schools of c. £2.5m​;
· Evidenced initial HTST cost savings from 1st cohorts into new schools + step-down from individual transport of c. £1.3m; ​
· and, Revised SRB model for SEMH ahead of expansion of programme.
The DfE required this information, in part, to determine our track record / capacity to deliver and improve.  Therefore, a key aspect of our safety valve plan is the additional investment needed to ensure that more capacity can be provided to mainstream schools via both access to specialist professionals/service and access to additional funding.

1.2 Norfolk’s Safety Valve Programme Progress
As already stated, since May this year the LA has been working closely with the DfE and their SEND and financial advisors to revise Norfolk’s DSG plan from the one utilised when the 2022/23 DSG budget was set.  The revisions have been focussed upon ensuring that the plan is aligned to the requirements of the DfE safety valve programme including the critically important expectation of delivering an in-year balanced budget and repayment of the deficit within a timeline acceptable to the DfE.

Norfolk’s revised plan, aligned to a Phase 2 SEND Strategic Improvement programme, shows increased deficits in the initial years of the 6-year plan, allowing for additional investment in financial support for SEN in mainstream schools, prior to surpluses in 2027/28 & 2028/29 that, combined, will contributes c. £27m towards repayment of the cumulative deficit.  Repayment of the remainder of the cumulative deficit would be subject to negotiation between the DfE and NCC.

The initial submission has been made and is fully compliant with the requirements of the Safety Valve programme and, whilst we have received iterative guidance throughout the last 12 weeks from DfE advisers, the feedback meeting on 27 September will be critical in determining any remaining issues prior to final submission.  

A requirement of the process is the involvement of key partners in the safety valve plan developments.  This has been challenging for the Norfolk process due to the summer holiday break taking up 50% of the time available.  However, we have been able to confirm to the DfE that Schools Forum had a briefing in the summer term and that a sub-set of Schools Forum met in August and during the first week of the autumn term.  We want to reiterate our thanks to colleagues who provided their time for these discussions and for your appreciation that the detail that we set out in those discussions was still at a high level due to the constraints of the safety valve negotiation process set out by the DfE.  

2. Norfolk’s Revised Plan (Initial Submission)

2.1 Workstreams
As mentioned above, the Safety Valve programme is closely aligned to the SEND Green Paper reform themes and also aligns with work that we have already undertaking in Phase 1 of our SEND Strategic Improvement work to date.  
Phase 2 of our programme of work will be based around 6 core workstreams focussed on:
· Mainstream school inclusion, culture and practice (including a stakeholder communication strategy) ​
· Early Help and Inclusion model​
· School Led Alternative Provision model​
· Step-Back from Independent & Step-Down to SEN Support ​
· Commission/use Independent differently​
· SEND Sufficiency Capital Programme
In addition, there will be a cross-cutting stakeholder/engagement strategy and also the need to develop clear monitoring and reporting KPI’s for quarterly reporting to the DfE.
2.2 Initial Submission Summary
Two summaries follow on subsequent pages:
· The first is a ‘Plan on a Page’ to illustrate at a glance the expected shape of the programme, approximate timelines of the workstreams and the anticipated financial impact.  

· The second is the high-level financial summary of the plan, through to 2028/29, including the impact upon the cumulative deficit.

The financial summary includes projected delivery of significant savings against an ‘unmitigated’ position:

	Net Savings
	2022/23
	2023/24
	2024/25
	2025/26
	2026/27
	2027/28
	2028/29

	In-year savings vs unmitigated model
	1.2
	3.9
	-4.7
	-21.5
	-40.2
	-57.1
	-66.2

	Cumulative savings vs unmitigated model
	1.2
	5.1
	0.4
	-21.1
	-61.3
	-118.4
	-184.6

	In-year savings vs 22/23 base unmitigated forecast
	1.2
	6.7
	2.1
	-7.3
	-17.9
	-29.5
	-34.7
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[image: Norfolk's Plan on a Page.]

	 
	2022/23
	2023/24
	2024/25
	2025/26
	2026/27
	2027/28
	2028/29

	High Needs Block DSG Income
	-120.578
	-128.220
	-134.240
	-137.714
	-140.997
	-144.949
	-149.693

	1.5% Schools Block transfer
	-8.529
	-8.904
	-9.082
	-9.263
	-9.449
	-9.638
	-9.830

	Total income
	-129.107
	-137.124
	-143.322
	-146.977
	-150.445
	-154.587
	-159.524

	Maintained / Academy / Free Special Schools
	46.878
	50.910
	52.780
	54.416
	56.701
	58.535
	59.874

	Specialist Resource Bases & Deaf Resource Bases
	6.314
	7.734
	10.234
	14.055
	17.717
	19.251
	19.636

	Independent Special Schools
	42.771
	44.740
	38.699
	27.032
	14.061
	4.521
	3.944

	Alternative Provision
	2.133
	2.089
	1.986
	1.874
	1.762
	1.641
	1.531

	Short Stay Schools
	8.400
	8.573
	8.755
	8.940
	9.129
	9.321
	9.518

	Post-16 (Further Education)
	8.173
	8.380
	8.606
	8.354
	8.112
	7.879
	7.670

	Other Provisions
	5.027
	4.114
	3.742
	3.391
	3.010
	2.669
	2.270

	Inclusion fund (including mainstream SEN / EHCP support)
	20.176
	22.587
	24.440
	25.855
	26.632
	26.911
	26.693

	Speech & Language, Sensory, Youth Offending and Child & Adolescent Mental Health support & contributions
	3.551
	3.573
	3.634
	3.727
	3.823
	3.921
	4.022

	High Needs Inclusion Infrastructure, cluster teams including parent link workers
	2.680
	5.920
	7.283
	7.158
	7.129
	5.963
	5.083

	Other, including TPG/TPECG, H&SC levy and new school start-up costs
	2.641
	2.656
	2.738
	2.810
	2.901
	2.979
	3.038

	Investment contingency including Inclusion Fund
	0.000
	1.000
	1.000
	0.500
	0.000
	0.000
	0.000

	Total Expenditure
	148.744
	162.276
	163.897
	158.111
	150.977
	143.592
	143.278

	In-year +deficit/-surplus
	19.637
	25.153
	20.575
	11.134
	0.531
	-10.995
	-16.245

	Cumulative Balance without contribution
	73.613
	98.766
	119.341
	130.475
	131.006
	120.011
	103.766



As can be seen in the financial plan on the previous page, there are key financial levers that reflect transformation of the SEND & AP sector throughout Norfolk through:

· Increased investment in mainstream support (Element 3 & Exceptional Circumstances): c. £27m pa 28/29 vs £20m pa 22/23
· Increased specialist resource base provision: c. £20m pa 28/29 vs £6m pa 22/23
· Increased maintained special school provision: c. £60m pa 28/29 vs £46m pa 22/23
· Investment in high needs framework/infrastructure, Community and School Cluster Teams including parent link workers: c. £5m pa 28/29 vs c. £2m pa 22/23
· Reduced use of independent special school provision: c. £4m pa 28/29 vs £43m pa 22/23
· Reduced use of ‘other provisions’: c. £2m pa 28/29 vs £5m pa 22/23
2.3 High Needs Block Funded Placements
The financial summary shows significant shift in particular areas of spend and these are reflected in the numbers of high needs placements that are expected to be funded by the High Needs Block during the period of the plan.  

	Placements Numbers by type:
	2022/23
	2023/24
	2024/25
	2025/26
	2026/27
	2027/28
	2028/29

	Maintained / Academy / Free Special Schools
	2,049
	2,128
	2,188
	2,233
	2,317
	2,347
	2,369

	Independent Special Schools
	909
	946
	820
	599
	344
	119
	108

	Add/Other Provisions
	205
	187
	170
	153
	136
	119
	100

	Medical Needs/Hospital Provision
	84
	20
	20
	20
	20
	20
	20

	Personal Budgets
	82
	83
	84
	85
	86
	87
	86

	Section 19 Placements and Support^
	157
	139
	122
	105
	88
	71
	52

	Alternative Provision
	110
	110
	103
	96
	89
	82
	76

	Post-16 (Further Education)
	764
	781
	796
	712
	629
	546
	464

	Specialist Resource Bases & Deaf Resource Bases
	420
	530
	717
	970
	1,132
	1,132
	1,132

	Short Stay Schools
	432
	432
	432
	432
	432
	432
	432

	Other Local Authority Recoupment
	96
	94
	83
	72
	61
	50
	40

	Total Placement Numbers
	5,308
	5,450
	5,535
	5,477
	5,334
	5,006
	4,879

	Mainstream EHCP & funded SEN support
	       4,154 
	       4,330 
	       4,385 
	       4,445 
	       4,496 
	       4,562 
	       4,693 

	Total
	       9,462 
	       9,780 
	       9,920 
	       9,922 
	       9,830 
	       9,568 
	       9,572 




2.4 Schools Block transfer assumptions
Schools Forum will be able to see that the financial summary includes the assumption of further Schools Block to High Needs Block transfers for the full term of the plan.  
The LA understands the challenges that this may cause mainstream schools, but the plan reflects the desire to increase investment into mainstream schools to enable transformation of the system as a whole.  This investment will be partially funded by increasing the deficit in the initial years of the plan, but also needs to be funded by maintaining contributions from the Schools Block.  
The need for the Schools Block to contribute will be mitigated once the system transformation has taken place and embedded, the High Needs Block is back in balance and sustainable, and the deficit repaid.
2.5 NCC contribution
Alongside continuation of previous investment in high needs SEN assessment capacity and support, Norfolk County Council are also committing to significant revenue contributions over the period of the plan from its general funds to the School and Community Cluster Teams and further investment in brokerage, commissioning and contract management.  
The local authority will also be contributing towards the repayment of the cumulative deficit with the amount to be determined through the ongoing negotiation process with the DfE.
Alongside the revenue financial plan, the local authority has produced phase 2 of the capital investment plan to enable delivery of an in-year balanced HNB and repayment of the deficit.  
The key elements of the capital investment plan are a further two special schools alongside an additional c. 540 specialist resource base places.  These are above those already committed in phase 1 of the capital programme.  
The funding for this investment includes full utilisation of the £120m commitment from Norfolk County Council alongside a request from the DfE through the Free School Wave programme.  
3. Next steps

3.1 DfE 

Following the feedback meeting due with the DfE at the end of September, NCC will submit their final submission to the DfE in early October along with a free school capital bid that complements the plan.
To date the DfE have signalled that Secretary of State decision making on Norfolk’s Safety Valve submission will likely be towards the end of the autumn term.  We anticipate that the DfE will publish agreed Safety Valve plans from this round of engagement towards the end of spring ahead of 1st April 2023 implementation.
There is an expectation from the DfE that we continue our briefings / engagement with our teams and partners throughout the autumn term in anticipation of the outcome.  This is in addition to any specific formal consultation.
3.2 Fair Funding Consultation for Mainstream Schools
As already referred to, the Safety Valve recovery plan is modelled upon a Schools Block to High Needs Block transfer of 1.5%, c. £8.9m for 2023/24. 
This amount does not prevent the Minimum Funding Guarantee from being met and it will enable an increase the element 3 funding from c. £15m 2021/22 to c. £23m 2023/24, rising further to c. £27m in latter years of the plan.   
The LA understand that this is a difficult situation for both Schools Forum as a whole as well as individual schools, particularly given current pressures upon schools budget.  However, the LA have been unable, with the support of the DfE advisors, to identify a way of balancing the HNB within an acceptable time period to the DfE without factoring in block transfers that will support the increased Element 3 investment and preventative support via the School and Community Cluster Teams, that together far exceed the block transfer identified. 
As normal, the LA will be undertaking the Fair Funding consultation with all mainstream schools during this Autumn term, including seeking feedback regarding the impact of Schools Block transfers upon individual schools and trusts.   (Please see the ‘Provisional DSG Allocations for 2023-24 and Fair Funding Consultation for Mainstream Schools’ Formula’ also on this agenda.)
This evidence will be available to Schools Forum members in November for when they are considering whether to support any block transfer and whilst they consider their recommendation on the 2023-24 local schools funding formula.  Additionally, the evidence will be shared with the Secretary of State within any disapplication request
3.3 Governance & Plan Implementation
As all ready stated, the DfE will require quarterly monitoring and reporting over the full 6 years of the programme.  It has been stressed that this monitoring will be robust and that a sanction of withholding ‘payments’ will be used if targets are not met.  Combining this element alongside our experience from current improvement work that requires a multi-agency approach to implementation we have asserted to the DfE that we will be establishing two new groups to oversee and drive forward this new plan:
· Norfolk Safety Valve Executive Board
· Norfolk Safety Valve Programme Delivery Group
The Delivery Group will be predominantly, possibly exclusively, comprised of NCC colleagues who will have direct responsibility for delivery and contact with the DfE.  However, we want to ensure that the Executive Board is comprised of key system leaders in addition to senior representation from across the county council.
Membership of the Executive Board will be:​
· Children & Young People Strategic Alliance (3 reps)​
· Norfolk Learning Board (3 reps)​*
· Norfolk Schools Forum (3 reps)* 
· Norfolk Local Inclusion Partnership (3 reps)​
· Relevant Cabinet Members ​
· NCC children’s services, finance, corporate communications extended leadership teams
*1 rep to cover school governor / MAT trustee
We need to ensure that representation reflects the range of schools through both the Norfolk Learning Board and Schools Forum reps.  We are planning for the initial Executive Board meeting taking place after the half-term break to enable sufficient time to plan for this meeting and to provide detailed information in advance.
It should be noted that implementation planning is already underway, and the initial meeting of the Executive Board will include an update on work to date, project planning for duration of autumn and spring term ahead of 1st April 2023 DfE plan start-date.  
4. Recommendations

Schools Forum are recommended to:
· Consider the contents of the initial submission to the DfE of Norfolk’s draft Safety Valve Plan.  Comments from Forum are welcome and will be recorded and considered by the Local Authority. 

· Agree representatives from Schools Forum to the Norfolk Safety Valve Executive Board

Officer Contact
If you have any questions about matters contained or want to see copies of any assessments, e.g., equality impact assessment, please get in touch with: 
If you have any questions about matters contained in this paper please get in touch with: 
Officer Name: 	Tel No:		Email address:
Michael Bateman	01603 22307572	michael.bateman@norfolk.gov.uk
Dawn Filtness	01603 228834	dawn.filtness@norfolk.gov.uk 
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	Report title:
	Provisional DSG Allocations for 2023-24 and Fair Funding Consultation for Mainstream Schools’ Formula

	Date of meeting:
	30 September 2022



 Executive summary
	This report sets out indicative levels of Dedicated Schools Grant (DSG) funding for 2023-24 and the Local Authority’s proposed options for consultation with schools for the 2023-24 mainstream schools’ local funding formula including:

· Mirroring of updated National Funding Formula factor values;
· Indicative Minimum Funding Guarantee and Cap values;
· Potential transfer from Schools Block to High Needs Block to meet ongoing demand upon high needs placements and support, and as part of the DSG deficit recovery plan through the DfE Safety Valve programme.

Schools Forum are asked to:

· Note the increase in overall DSG funding for 2023-24

· Consider and comment on the proposed options for the Local Authority consultation with schools on for the 2023-24 schools’ funding formula, including potential transfers of Schools Block funding to the High Needs Block.




3. Dedicated Schools Grant 2023-24

1.1 	Spending Review/National Increases
As announced at the spending review last year, the total national core schools budget is increasing to £56.8 billion by 2024-25; a £7 billion cash increase compared with 2021-22.
By publishing provisional school and high needs funding allocations for 2023-24, the DfE are delivering the second year of that three-year funding settlement. Overall, core schools funding (including funding for mainstream schools and high needs) is increasing by £1.5 billion in 2023-24 compared to the previous year, on top of the £4 billion increase in 2022-23.
Funding through the schools NFF is increasing by 1.9% overall in 2023-24, and 1.9% per pupil, compared to 2022-23.  Taken together with the funding increases seen in 2022-23, this means that funding through the schools NFF will be 7.9% higher per pupil in 2023-24, compared to 2021-22.
The Department of Education announced arrangements for the 2023-24 National Funding Formula on their website on 19th July 2022.  Please see the links below for detailed information:
Policy paper:  National funding formula for schools and high needs - GOV.UK (www.gov.uk)
Provisional allocations: National funding formula tables for schools and high needs: 2023 to 2024 - GOV.UK (www.gov.uk)

1.3 Norfolk’s Provisional DSG Allocations
The DfE’s published provisional Dedicated Schools Grant funding for Norfolk for 2023-24 is £725.921m, excluding the Early Years Block[footnoteRef:2]: [2:  Provisional Early Years Block allocations are expected to be published in December 2022.  The current EY Block allocation for the 2022-23 financial year is £44.594m.] 

	
	£(m)

	Schools Block (exc. Growth)
	593.579

	High Needs Block
	128.280

	Central School Services Block
	4.062

	Provisional DSG Allocation*
	725.921



Provisional DSG allocations for the Schools Block exclude funding to be received through the growth factor, estimated by the Local Authority at £3.874m for 2023-24.
DSG allocations, including the provisional Early Years Block will be updated by the DfE in December’22.
Schools Supplementary Grant of £16.818m, allocated in 2022-23, has been rolled into provisional DSG allocations for 2023-24 and is included in the figures shown above.

1.4 Schools Block

For 2023-24 the Schools Supplementary Grant of £16.818m, allocated in 2022-23, has been rolled into the DSG Schools Block for allocation to mainstream schools via the funding formula.
Norfolk’s latest provisional Schools Block DSG allocation published by the DfE for 2023-24 is £593.579m (including the Schools Supplementary Grant of £16.818m) compared to £565.506m received in 2022-23 (excluding growth factor allocations for both years).  
It is estimated by the Local Authority that a growth factor allocation of £3.874m may be received for 2023-24, compared to £3.125m received in 2022-23.
The estimated Schools Block DSG for 2023-24 is as follows (2022-23 shown for comparison):
	
	2022-23 (£m)
	2023-24 (£m)
	Change (£m)

	Schools Block (exc. Growth)
	565.506
	576.761
	11.255

	Schools Supplementary Grant in DSG
	n/a
	16.818
	16.818

	Growth Allocation- estimated for 23-24
	3.125
	3.874
	0.749

	TOTAL SCHOOLS BLOCK
	568.631
	597.453
	28.822



Therefore, the additional comparable increase for 2023-24 estimated to be available to use within the local funding formula for mainstream schools in 2023-24 is £12.004m (i.e., £28.822m minus £16.818m).
Final allocations for the 2023-24 Schools Block will not be confirmed until December 2022.  
Information on technical changes to the National Funding Formula including allowable unit rates for NFF factors in 2023-24 are included in Appendix A.
It should be noted that Government policy continues to be towards transferring to a direct[footnoteRef:3] National Funding Formula, which will determine school funding allocations directly rather than through a local formula.  The DfE expect to move to a direct NFF by 2027-28 at the latest. Further details are also included in appendix A. [3:  Change of terminology from previous years when reference was made by Govt. to a Hard National Funding Formula] 


1.5 High Needs Block
The department has confirmed the following aspects of the high needs NFF:
· the funding floor is set at 5% so each local authority will see an increase of at least 5% per head of their 2 to 18 population (as estimated by the Office for National Statistics)
· the gains cap is set at 7%, allowing local authorities to see gains up to this percentage increase under the formula, again calculated on a per head basis of their 2 to 18 population

There is an indicative increase to High Needs Block for 2023-24 of £7.702m as shown below, compared to the latest HN Block allocation for 2022-23 (updated July 2022):
	
	2022-23 (£m)
	2023-24 (£m)
	Change (£m)

	High Needs Block
	120.578
	128.280
	7.702


[bookmark: _Hlk24352938]
This increase alone will not resolve the ongoing High Needs Block overspend pressure due to the level of cumulative DSG deficit, and the anticipated ongoing and increasing demand.

1.6 Central Schools Block

There is an indicative increase to Central Schools Services Block for 2023-24 of £0.097m as shown below:
	
	2022-23 (£m)
	2023-24 (£m)
	Change (£m)

	CSS Block
	3.965
	4.062
	0.097



The Central Schools Services Block of the DSG will be discussed further at the November Schools Forum meeting when decisions on the de-delegation of services for schools and the top-slicing of the growth fund and criteria will be made.

1.6	Early Years Block
The DfE does not publish provisional DSG allocations for the EY Block until December 2022.
However, some information on provisional hourly rates has been provided as part of a EYNFF consultation.
A separate paper is included on this agenda setting out the information received and the LA’s proposed process for consultation on the local Early Years funding formula.

4. 
2

5. Fair Funding Consultation for Mainstream Schools’ Formula

2.1 Norfolk’s Allowable Range of Unit Values

Norfolk is one of many LAs that mirror the National Funding Formula unit rates already.  Mirroring is defined by the DfE as being with within 2.5% of the respective NFF values.

To aid the transition to allowable 2023-24 funding values, the DfE published the acceptable factor value range for each local authority.  The allowable range for Norfolk is shown in the table in Appendix B.

2.2 NFF vs Local Formula

Norfolk County Council (NCC), as the organisation with responsibility for setting the formula for Norfolk in consultation with schools and Norfolk’s Schools Forum, proposes to continue to mirror the National Funding Formula unit values and methodologies for 2023-24, updated to reflect the new values published by the DfE.
A Minimum Funding Guarantee (MFG) will be set between the allowable range of +0.0% to +0.5%.  Setting the MFG protection at +0.5% is preferable as it ensures that all schools will receive per-pupil increases through the formula.  A funding cap on gains, or a reduction in unit values within the range allowed for Norfolk, may need to be applied in order to ensure that the formula is affordable.  All proposed options will provide for the DfE’s Minimum Per-Pupil Funding Levels of at least £4,405 per pupil for primary schools, and at least £5,715 per pupil for secondary schools.
In accordance with DfE expectations that local authorities should be working towards balancing the DSG overall as a grant, including repaying brought forward cumulative deficits, the Local Authority (NCC) is also required to consider the transfer of funding from the Schools Block to the High Needs Block in 2023-24 to meet the ongoing pressures of the High Needs Block and to continue working towards recovery of the current cumulative and in-year DSG deficit.
The Local Authority plans to hold a survey consultation with schools during October 2022 setting out three funding options for 2023-24.  Feedback from the consultation will be brought back to the November Schools Forum meeting for Schools Forum members to consider in relation to their recommendation for the 2023-24 local formula that will be requested from Schools Forum at that time.  This will include whether a Schools Block to High Needs Block transfer is supported by the Forum.
The Local Authority intends to consult with Norfolk schools via an online survey from 4th October to 1st November 2022.

2.3 Sparsity/Capping

The LA is reviewing the use of a funding cap on gains, due to issues highlighted by some small schools following the implementation of the 2022-23 formula.

Historically, a funding cap has been necessary in order to mirror the NFF unit values and methodologies whilst making a Schools Block to High Needs Block transfer.  The cap in 2022-23 meant that small schools receiving the sparsity factor for the first time did not realise the large gain in 2022-23 that they may have been expecting as part of the NFF, as overall per-pupil funding in the local formula was capped at increases of +2.82% for schools (beyond which no further increase was received by the schools).  This means that the large gains expected by those schools have, effectively, become delayed and, potentially, will be spread over a number of years.  This issue could apply equally to other factors if/when there are changes in the methodology within the NFF that target additional amounts to specific school types, although sparsity is thought to be the most notable example of this.

To resolve this issue for 2023-24 and future years, it would be possible to agree and implement alternatives to the use of a hard funding cap in Norfolk.  

Three identified options are detailed below.  It is proposed that an illustration of these alternative options should be provided as part of the autumn fair funding consultation and feedback sought from schools.

· MFG baseline adjustments to affected schools
The LA could request disapplications from the Secretary of State to enable MFG adjustments to the 2022-23 MFG baselines of affected schools in order to ensure that their sparsity funding, if capped in 2022-23, is uplifted to its full value and protected from 2023-24 onwards.  This would be subject to DfE approval.
On its own, this may not prevent the problem from occurring again in future.  Any school that becomes eligible for sparsity, based on pupil data, for the first time in 2023-24 would not be picked up in disapplication requests which are due for submission in November 2022, and would therefore be subject to the same capping issue when final budgets are set in February 2023 as other schools have been in the past.
A tighter overall cap percentage would be required to enable those schools affected to have their baselines adjusted within the overall funding envelop available.
· Scaling in addition to the capping of gains
Scaling allows for a proportion of gains above the cap level to be allocated.  Whilst the hard cap that has historically been used prevents any gains above the level of cap, +2.82% per-pupil in 2022-23, scaling allows for a proportion of the gain above the cap to be allocated in addition.  It is possible to add scaling of between 0% and 100% to the cap calculation.  For example, a cap of 2% and scaling of 80% would allow all per-pupil gains up to 2% to flow through to schools, with any gains above 2% scaled back by 80%.  For schools with very large percentage gains due to methodology or data changes, e.g. for sparsity factor in small schools, this option could allow for them to receive a larger proportion of the gain which would speed up their transition to the new formula.  
A tighter overall cap percentage would be required in order to implement scaling for those schools with large gains above the cap.  Capping and scaling must be applied on an equal basis to all schools.  This option potentially removes the need for approval of MFG baseline adjustments from the DfE or could be used in addition to MFG baseline adjustments to mitigate against hard caps on large NFF gains occurring in future.
· Reduction to unit values, removal of the funding cap
The transition to a direct national funding formula, and the DfE’s publication of an allowable range of factor values for Norfolk for 2023-24, provides for continued ‘mirroring’ of the NFF within the DfE’s definition (within 2.5% of the NFF formula values) without having to exactly replicate the national unit values.
This means that it is possible to continue to mirror the NFF, with a reduction to Norfolk’s unit values, without the need for a funding cap on gains.
Removal of the funding cap would ensure that all schools eligible for gains from the sparsity factor, or any other factor, would no longer be capped in 2023-24 irrespective of whether they were eligible for sparsity and capped in the past, or become eligible for the factor for the first time in 2023-24.  
This option removes the need for approval of MFG baseline adjustments for specific schools from the DfE but would reduce factor unit values for all schools by an equal percentage.

2.4 Funding Formula Options 2023-24

The Local Authority are currently planning to consult with Norfolk schools on three funding formula options for different levels of Schools Block to High Needs Block transfer in 2023-24.
Summary of Options
A summary of the different options for funding schools in 2023-24 is given in the table below, followed by more detailed written explanations.  
Please note: 
· Indicative modelling is based on October 2021 data.  No changes to pupil numbers are included.  Final budgets will be issued to schools in February 2023 using October 2022 census data and may change significantly if pupil numbers or characteristics are subject to large variations in the final census data set.
· Indicative modelling presumes no change is made to Norfolk’s approach to baselines and capping (i.e. it does not take account of any of the options detailed in 2.2 above).
Detailed technical papers will be issued with the consultation during October. 
	
 
	Option 1
	Option 2
	Option 3

	 
	2023-24
	2023-24
	2023-24

	0.5% (£2.987m) of Schools Block moved to High Needs Block
	
	
	

	Additional 1% (£5.975m) moved to High Needs Block
	
	
	

	Estimated MFG protection 
	+0.50%
	+0.50%
	+0.50%

	Estimated funding cap on gainers under NFF
	+2.54%
	+25.85%
	No cap

	Potential 
Unit Values increase above NFF values
	
	
	+0.50%

	2023-24 Minimum Per-Pupil Funding Levels 
	
	
	



Options for feedback:
Option 1 – Transfer of 1.5% from Schools Block to High Needs Block
If we transfer 1.5%, the LA’s Safety Valve model balances in 2027-28 and could therefore be acceptable by the DFE.  It should be noted that a significant, cumulative deficit would remain at the end of the 2028-29 that will need repayment via LA and DfE contributions (presuming the DfE accept the plan).  
Whichever is your school/trusts’ individual preference, we are keen to understand if you would support this option giving specific implications of the impact of a 1.5% Block transfer, and more Element 3 funding alongside collective, preventative system investment.
Option 2 – Transfer of 0.5% from Schools Block to High Needs Block
If we transferred 0.5%, the LA’s Safety Valve model does not balance and will therefore not be accepted by the DFE, but this would show recognition from the system as a whole that too many children in Norfolk with SEND are being educated within specialist provision rather than in mainstream provision.  This is very likely to result in reductions being made to the funding and support available to mainstream schools (both SEND and non-SEND).  
Whichever is your school/trusts’ individual preference, we are keen to understand if you would support this option, giving specific implications of the impact of a 0.5% Block transfer and, therefore, less Element 3 funding or collective, preventative investment.
Option 3 – No transfer from Schools Block to High Needs Block
If we made no block transfer the LA’s Safety Valve model does not balance and therefore will not be accepted by the DFE.  Whilst individual schools would retain more funds individually, there is significantly less that can be done collectively to support those who could and should be in the mainstream sector to remain there.  Additionally, this is very likely to result in reductions being made to the funding and support available to mainstream schools (both SEND and non-SEND) and may adversely impact upon the preventative (non-statutory) safeguarding services that the LA offers.  
Whichever is your school/trusts’ individual preference, we are keen to understand if you would support this option, giving specific implications of the impact of no Block transfer and, therefore, less Element 3 funding or collective, preventative investment.

All schools will be asked the following questions in the consultation:
1. Please detail the specific implications of each option upon your school/trust.
2. Please rank your order of preferences (a) for your school/trust and (b) for the system as a whole from the 3 options.
3. If these differ, please advise why.
4. Is there anything else you would wish to add to support Schools Forum, the Secretary of State and LA Members in the decisions that they need to make?

3 Recommendations

Schools Forum are asked to:
· Note the increase in overall DSG funding for 2023-24
· Consider and comment on the proposed options for the Local Authority consultation with schools on for the 2023-24 schools’ funding formula, including potential transfers of Schools Block funding to the High Needs Block.

Officer Contact
If you have any questions about matters contained or want to see copies of any assessments, e.g., equality impact assessment, please get in touch with: 
If you have any questions about matters contained in this paper please get in touch with: 
Officer Name: 	Tel No:		Email address:
Martin Brock		01603 223800	martin.brock@norfolk.gov.uk
Chris Snudden	01603 223492	chris.snudden@norfolk.gov.uk	
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Appendix A - National Funding Formula
National Funding Formula Changes for 2023-24
The DfE have announced in their guidance, Schools operational guide: 2023 to 2024 - GOV.UK (www.gov.uk), that the following changes will be made to the 2023-24 National Funding Formula: 

Rolling the 2022-23 Schools Supplementary Grant into the NFF by:

· Adding an amount representing what schools receive through the grant into their baselines

· Adding the value of the lump sum, basic per pupil rates and free school meals Ever 6 (FSM6) parts of the grant onto the respective factors in the NFF

· Uplifting the minimum per pupil values by the supplementary grant’s basic per-pupil values, and an additional amount which represents the average amount of funding schools receive from the FSM6 and lump sum parts of the grants

Factor value increases (on top of Schools Supplementary Grant changes):

· 4.3% to free school meals at any time in the last 6 years (FSM6) and income deprivation affecting children index (IDACI)

· 2.4% to the basic entitlement, low prior attainment (LPA), FSM, English as an additional language (EAL), mobility, and sparsity factors, and the lump sum

· 0.5% to the floor and the minimum per pupil levels (MPPL)

· 0% on the premises factors, except for Private Finance Initiative (PFI) which has increased by Retail Prices Index excluding mortgage interest payments (RPIX) which is 11.2% for the year to April 2022

Minimum Funding Guarantee

Local authorities have the freedom to set the MFG in their local formulae between +0.0% and +0.5% per pupil.


NFF Factor Values

The DfE’s NFF funding values for 2023-24, are shown below along with the current 2022-23 formula for comparison.


	
Funding Factor
	2022-23 Formula
	2023-24 Formula

	
	£ NFF unit rates 
	£ NFF unit rates

	
	
	

	Age Weighted Pupil Unit
	
	

	Primary
	3,217
	3,394

	Key Stage 3
	4,536
	4,785

	Key Stage 4
	5,112
	5,393

	Minimum Per Pupil Funding
	
	

	Primary
	4,265
	4,405

	Secondary
	5,525
	5,715

	Additional Needs Funding
	
	

	Primary FSM
	470
	480

	Secondary FSM
	470
	480

	Primary FSM6
	590
	705

	Secondary FSM6
	865
	1,030

	Primary IDACI A
	640
	670

	Primary IDACI B
	490
	510

	Primary IDACI C
	460
	480

	Primary IDACI D
	420
	440

	Primary IDACI E
	270
	280

	Primary IDACI F
	220
	230

	Secondary IDACI A
	890
	930

	Secondary IDACI B
	700
	730

	Secondary IDACI C
	650
	680

	Secondary IDACI D
	595
	620

	Secondary IDACI E
	425
	445

	Secondary IDACI F
	320
	335

	Low Prior Attainment
	
	

	Primary LPA
	1,130
	1,155

	Secondary LPA
	1,710
	1,750

	EAL
	
	

	Primary EAL
	565
	580

	Secondary EAL
	1,530
	1,565

	Mobility
	
	

	Primary Mobility
	925
	945

	Secondary Mobility
	1,330
	1,360

	Lump Sum
	
	

	Primary Lump Sum
	121,300
	128,000

	Secondary Lump Sum
	121,300
	128,000

	Sparsity
	
	

	Primary Sparsity
	55,000
	56,300

	Secondary Sparsity
	80,000
	81,900






Progress towards a Direct National Funding Formula

Government policy continues to be towards transferring to a direct National Funding Formula, which will determine school funding allocations directly rather than through a local formula.  The DfE expect to move to a direct NFF by 2027-28 at the latest.
As the DfE move towards funding of schools via a direct NFF, local authorities will be required to bring their own formulae closer to the schools NFF from 2023-24. In particular:
· Local authorities will only be allowed to use NFF factors in their local formulae. This means that the looked after children (LAC) factor will no longer be an allowable factor.  Norfolk does not use the LAC factor in its local formula.

· Local authorities must use all NFF factors – except for the locally determined premises factors which remain optional, and the fringe factor which is compulsory for the 5 local authorities on the fringe. This means that local authorities will have to use all 3 deprivation factors (FSM, FSM6 and IDACI), as well as LPA, EAL, mobility, sparsity and the lump sum.  Norfolk uses all NFF factors already.

· Local authorities must move their local formula factor values at least 10% closer to the NFF, except where local formulae are already mirroring the NFF. These criteria do not apply to locally determined factors – notably the premises factors.



Appendix B - National Funding Formula
The allowable range for Norfolk is shown in the table below:

	
	Factor
	23-24 NFF
	23-24 APT minimum
	23-24 APT maximum

	
	(£)
	(£)
	(£)

	Primary basic entitlement
	3,394
	3,309.15
	3,478.85

	KS3 basic entitlement
	4,785
	4,665.38
	4,904.63

	KS4 basic entitlement
	5,393
	5,258.18
	5,527.83

	Primary FSM
	480
	468
	492

	Secondary FSM
	480
	468
	492

	Primary FSM6
	705
	687.38
	722.63

	Secondary FSM6
	1,030
	1,004.25
	1,055.75

	Primary IDACI F
	230
	224.25
	235.75

	Primary IDACI E
	280
	273
	287

	Primary IDACI D
	440
	429
	451

	Primary IDACI C
	480
	468
	492

	Primary IDACI B
	510
	497.25
	522.75

	Primary IDACI A
	670
	653.25
	686.75

	Secondary IDACI F
	335
	326.63
	343.38

	Secondary IDACI E
	445
	433.88
	456.13

	Secondary IDACI D
	620
	604.5
	635.5

	Secondary IDACI C
	680
	663
	697

	Secondary IDACI B
	730
	711.75
	748.25

	Secondary IDACI A
	930
	906.75
	953.25

	Primary EAL3
	580
	565.5
	594.5

	Secondary EAL3
	1,565
	1,525.88
	1,604.13

	Primary LPA
	1,155
	1,126.13
	1,183.88

	Secondary LPA
	1,750
	1,706.25
	1,793.75

	Primary mobility
	945
	921.38
	968.63

	Secondary mobility
	1,360
	1,326.00
	1,394.00

	Primary lump sum
	128,000
	124,800.00
	131,200.00

	Secondary lump sum
	128,000
	124,800.00
	131,200.00

	Primary sparsity
	56,300
	54,892.50
	57,707.50

	Secondary sparsity
	81,900
	79,852.50
	83,947.50

	Middle-school sparsity
	81,900
	79,852.50
	83,947.50

	All-through sparsity
	81,900
	79,852.50
	83,947.50
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Item No.4c

	Report title:
	Early Years Funding Consultation

	Date of meeting:
	30 September 2022



 Executive summary
	This report sets out the proposed process for consulting on changes to the funding distribution formula for Norfolk of the Early Years Block of the Dedicated Schools Grant (EY DSG) from April 2023.
Schools Forum are asked to:
· Consider and comment on the proposed process to consult on changes to Norfolk’s Early Years DSG Funding Formula



6. Background and context

6.1 Setting the scene

Funded parental entitlements for childcare for 2-, 3- and 4-year-olds is financed by the Early Years Block of the Dedicated Schools Grant (DSG).  The DSG is paid to Local Authorities based on an hourly base rate calculated using the Early Years National Funding Formula (EYNFF).  Local authorities are then required to follow the School and Early Years Finance (England) Regulations 2022 (S.I. 2022/27) to determine their own local formulae to pay providers for funded hours claimed by parents.
The EY DSG provisional allocation received by local authorities is based on census results obtained via the January school and early years census data.  Early Years providers and schools offering the entitlement are required to submit data on the number of children taking up funded places, together with the number of hours.  This data determines an initial allocation following the annual spending review and then is adjusted to reflect actual take up during the summer term of the subsequent financial year.
The current local formula has an hourly base rate with a combination of mandatory and optional (quality and flexible) supplements, and SEN inclusion funds.  At least 95% of the funding received for 3- and 4-year-olds has to be passed through to providers (including contingency funding and SEN Inclusion Fund top-ups).
Each year, Schools Forum must agree any proposed central spend that the Local Authority wishes to retain up to 5% of the nationally allocated funding to enable the duties to support the market/providers.

The Local Authority last consulted on changes to the formula with Norfolk’s Early Years providers via an online survey between 2nd October to 23rd October 2020.
Feedback from the consultation was brought back to the November 2020 Schools Forum meeting for further consideration and a recommendation for a revised local formula with reduced supplement rates from April 2021 was agreed at Schools Forum at that time.
Subsequently, the DfE increased EYNFF hourly funding rates nationally for 2022-23.  Prior to the final hourly rates being published by DfE, the LA held an initial discussion with Schools Forum in November 2021 for a steer on how any increased funding should be applied within the formula.  Schools Forum then made a recommendation in January 2022 for the final hourly rates for 2022-23 to be increased in line with the principles of the existing funding formula.
6.2 Norfolk’s Current Formula

The current formula for distributing Early Years Block funding is set locally in line with DfE requirements and follows the outcome of the consultation undertaken in Autumn 2020, and the recommendations voted by Schools Forum in November 2020 and then in January 2022.  Changes were agreed by Norfolk County Council’s Cabinet.
The EYNFF methodology has not changed since its introduction in April 2017.  However, there has been a national uplift in base rates in 2020-21 and 2021-22.
The current formula per hour for 2-year-old funding:

· A base rate of £5.50

The current formula per hour includes for 3- and 4-year-old funding:

· A base rate of £4.08;

· A deprivation supplement (mandatory) of 25p for children living in the 10% most deprived and 15p for the 11-20% most deprived parts of the county using the IDACI index;

· A flexibility supplement (optional) of 10p paid to providers who enable families to access at least 7.5 hours of funded early education for at least 2 days a week;

· A quality supplement (optional) of 10p paid to Childminders with a level 3 qualification and settings working on a 1 to 8 basis with at least 1 member of staff with a level 6 qualification.

Providers are also able to apply for funding to support children with additional need via the SEN Inclusion Fund (SENIF).  This is a mandatory requirement and is currently funded by the Early Years and High Needs blocks.

Other funding factors available for funded 3- and 4-year-olds that meet certain criteria are: 

· Early Years Pupil Premium (EYPP)
· Disability Access Fund (DAF)

These allocations are received via Early Years Block for allocation to providers at set rates, and as such, are not included as part of the locally determined funding formula.

6.3 National Updates

The hourly rate currently received by Norfolk continues to be at the minimum funding floor for both the 2 and 3- and 4-year-old allocation, at £5.57/hr and £4.61/hr respectively. 
In July 2022, a government consultation was launched seeking views on proposed updates on the EYNFF and reforms to the maintained nursery school supplementary funding (MNS) from April 2023.
The DfE are proposing to update the national formulae as these are no longer using the most recent data available.  For example, the DLA factor is currently based on August 2015 data) and therefore no longer targeting funding in response to changing levels of need.  
It was proposed that the Teachers’ Pay Grant and Teachers’ Pension Employer Contribution Grant for school-based nurseries and maintained nursery schools, which are currently separately allocated, should be rolled into the EYNFF base rates for 2023-24.
Also, increased support for Maintained Nursery Schools was proposed in the consultation through the MNS Supplement factor.  Indicative 2023-24 hourly rates for Norfolk were published by the DfE as part of their consultation as follows:
	
	2022-23 (£/hr)
	2022-23
TPG/TPECG (£/hr)
	2022-23 TOTAL (£/hr)
	Illustrative
2023-24 (£/hr)
	Indicative
Increase (£/hr)

	3-and-4-year-olds
	4.61
	0.06
	4.67
	4.88
	0.21

	2-year-olds
	5.57
	n/a
	5.57
	5.68
	0.11

	MNS Supplement
	2.66
	0.51
	3.17
	3.80
	0.63



The results of the consultation and the Department’s response will be published in Autumn 2022.
Norfolk County Council has submitted a response recommending that the most recent datasets should be used for determining allocations to LAs, and funding systems should align with those used for Schools funding.

7. Consultation on Norfolk’s Local Formula

The Local Authority will consult with Norfolk’s Early Years providers following the publication of the national consultation outcome.  This will be based on the principles used to inform the local funding formula and will enable all providers to respond via an online survey.
The survey will ask providers to prioritise (and contribute to) a set of principles by which we will determine the local funding, including:
1. Maximising the base rate to providers by:
a. reducing and/or removing the optional supplements for quality and flexibility and / or;
b. reducing the level of the deprivation supplement and / or;
c. changing the criteria used to award supplements so funding is more targeted where there is the greatest need
2. Simplifying the formula to reduce the administrative burden
3. Ensuring no provider sees a reduction in funding
4. Increasing the SENIF fund

8. Early Years Consultative Group
In order that the Local Authority can discuss the implications of local and national policy changes with the sector, not just in relation to funding, we propose convening a consultative group, with representatives from all types of early years and childcare providers in Norfolk.
We made a previous commitment to set up a consultative group to inform future consultations and discuss any impending funding changes. Whilst we acknowledge this has not happened to date, we are developing Terms of Reference for the group and intend to hold the first meeting before October half term.  We intend this to be led by the sector and chaired by a sector representative with support for Local Authority early years and finance officers. This will allow the Local Authority to discuss impending changes and current issues for the sector on a termly basis, including funding, recruitment and retention, governance, training and staff development.
The group will support the Local Authority in setting the longer-term early years strategy alongside reviewing issues and achievements.
We anticipate the first meeting taking place this term. 

9. Conclusion & Recommendations

Schools Forum are asked to:
· Consider and comment on the proposed process to consult on changes to Norfolk’s Early Years DSG Funding Formula


Officer Contact
If you have any questions about matters contained or want to see copies of any assessments, e.g. equality impact assessment, please get in touch with: 

If you have any questions about matters contained in this paper please get in touch with: 

Officer Name: 	Tel No:		Email address:
Jo-anne Lamb	01603 638096	jo-anne.lamb@norfolk.gov.uk

	

	If you need this report in large print, audio, Braille, alternative format or in a different language please contact 0344 800 8020 or 0344 800 8011 (textphone) and we will do our best to help.





Schools Forum
Item No. 4d

	Report title:
	Central Schools Services Block (CSSB)

	Date of meeting:
	September 2022



 
	Executive summary

This report provides an overview of the use of the Central schools services block (CSSB) provided to each local authority as part of the Dedicated Schools Grant. 

The allocation is for on-going responsibilities for the local authority in relation to the school system and children’s education. 

The total value of the allocation of the CSSB in 2022-2023, for Norfolk is £3,964,558.

For information only.  Comments from Forum are welcome, will be recorded and considered by the Local Authority.


	Context
The Central school services block is allocated to every local authority to carry out central functions on behalf of pupils in state-funded maintained schools and academies.
The LA uses this funding to support the wide range of existing responsibilities for the school system. It has been further enhanced by the Monitoring and Improvement Grant, which is being withdrawn.
For each local authority, The DFE determine the CSSB by multiplying the CSSB units of funding by the number of pupils recorded in the October 2021 school census in
· reception to year group 11, and
· aged 4 to 15 not assigned to a year group.
The current allocation to Norfolk LA is £3,964,558.

The Monitoring and Improvement grant has been paid to LAs since 2017 to continue to monitor performance of maintained schools, broker school improvement provision and intervene as appropriate. It is further used to support the statutory and regulatory duties across the education system, including Academies. For example, to support inclusion and prevent exclusion.  It is, however allocated on the basis of the number of local authority-maintained schools. 



Monitoring and Improvement grant allocation
	Year
	2019/202
	2020/21
	2021/22
	2022/23
	2023/24

	Income
	£727,279
	£724,668
	£656,976
	£239,588
	£0

	Spend/Forecast
	£727,279
	£724,668
	£656,976
	£659,193
	TBC




This year the grant has been halved and will cease completely by April 2023. The Schools White Paper indicates there is no cessation in the expectation of LAs in relation to local authority maintained schools and the duties remain in statute. 

	Responsibilities held by the Local Authority
The Local authority holds wide ranging responsibilities that need to be funded to be fulfilled:
Statutory and regulatory duties
Director of children's services and personal staff for director (Sch 2, 15a)
Planning for the education service as a whole (Sch 2, 15b)
Revenue budget preparation, preparation of information on income and expenditure relating to education, and external audit relating to education (Sch 2, 22)
Authorisation and monitoring of expenditure not met from schools' budget shares (Sch 2, 15c)
Formulation and review of local authority schools funding formula (Sch 2, 15d)
Internal audit and other tasks related to the local authority's chief finance officer's responsibilities under Section 151 of LGA 1972 except duties specifically related to maintained schools (Sch 2, 15e)
Consultation costs relating to non-staffing issues (Sch 2, 19)
Plans involving collaboration with other local authority services or public or voluntary bodies (Sch 2, 15f)
Standing Advisory Committees for Religious Education (SACREs) (Sch 2, 17)
Provision of information to or at the request of the Crown other than relating specifically to maintained schools (Sch 2, 21)
Education welfare
Functions in relation to the exclusion of pupils from schools, excluding any provision of education to excluded pupils (Sch 2, 20)
School attendance (Sch 2, 16)
Responsibilities regarding the employment of children (Sch 2, 18)
Asset management
Management of the LA's capital programme including preparation and review of an asset management plan, and negotiation and management of private finance transactions (Sch 2, 14a)
General landlord duties for all buildings owned by the local authority, including those leased to academies (Sch 2, 14b)
Other ongoing duties
Licences negotiated centrally by the Secretary of State for all publicly funded schools (Sch 2, 8); this does not require schools forum approval
Admissions (Sch 2, 9)
Places in independent schools for non-SEN pupils (Sch 2, 10)
Remission of boarding fees at maintained schools and academies (Sch 2, 11)
Servicing of schools forums (Sch 2, 12)
Back-pay for equal pay claims (Sch 2, 13)
Writing to parents of year 9 pupils about schools with an atypical age of admission, such as UTCs and studio schools, within a reasonable travelling distance (Sch 2, 23)
Historic commitments
Capital expenditure funded from revenue (Sch 2, 1)
Prudential borrowing costs (Sch 2, 2(a))
Termination of employment costs (Sch 2, 2(b))
Contribution to combined budgets (Sch 2, 2(c))
In addition – for LA maintained Schools only
The LA has a duty (now working with the Regional Director} to intervene with schools causing concern 



	Central Services Block
The CSSB is used in agreement with Schools Forum members. 
Budgets agreed by Schools Forum for these items 2022/23:
	
	£

	Termination of employment costs
	64,994

	Servicing of schools forums
	30,000

	Places in independent schools for non-SEN pupils
	100,000

	Admissions
	487,011

	Director of children's services and personal staff for director[footnoteRef:4] [4:  Our budget paper describes this as: “Contribution towards the Director of Learning & Inclusion central budgets - Early Intervention and Achievement.  This can be evidenced as a historic commitment prior to April 2013. This meets the rules of contributing towards Education Benefit”.] 

	119,700

	Licences (Forum approval not required)
	693,506

	All other responsibilities held for all schools, formally ‘Education Services Grant’ 
	2,288,794

	
	3,784,005

	Also, in addition:
	

	TPG/TPECG for centrally employed teachers which was rolled into the DSG CSS Block
	180,553

	Central School Services Block
	3,964,558




	Monitoring and Improvement Grant (M&I)
The M&I grant is predominantly used to support the following services in Learning and Inclusion (Norfolk Children’s Services) 
· Part funding for two roles in the Intervention Service 
· Part funding roles in the Inclusion Service, Inclusion helpline and reducing exclusions

The White Paper suggests that Schools Forum should be invited to support the funding in relation to the activity supported by this grant, after April 2023. Following feedback, via discussions this term with school leaders, and Schools Forum, we will bring a proposal to Schools Forum outlining in greater detail the work that this grant has funded, any new arrangements within Children’s Services, the risk to existing provision and a de-delegation request. 

	Conclusion
Schools Forum should note:
· that the CSSB is allocated to support on-going LA central functions with the agreement of the Schools Forum

· that the Monitoring and Improvement Grant to support further LA central functions, in particular, for LA maintained schools will cease from April 2023, and that the LA will provide more detail in November to support a de-delegation request following discussions with school leaders.  


	Officer Contact
If you have any questions about matters contained or want to see copies of any assessments, e.g. equality impact assessment, please get in touch with: 

If you have any questions about matters contained in this paper, please get in touch with: 

Officer Name: 	Tel No:		Email address:
Chris Snudden	01603 223452	Chris.snudden@norfolk.gov.uk
(Director learning and Inclusion)

	[image: IN TRAN logo.]
	If you need this report in large print, audio, Braille, alternative format or in a different language please contact 0344 800 8020 or 0344 800 8011 (textphone) and we will do our best to help.
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SCHOOLS FORUM FORWARD PLAN
I – Information	D- Decision
	 
	Autumn Term
	
	
	Spring Term
	
	
	Summer Term
	

	30/9/22
(Friday)

09:00 – 12:00


	September (Face-to-face, Easton College)

DSG Management Plan Update and Safety Valve Programme

Provisional DSG Allocations for 2023-24 and Fair Funding Consultation for Mainstream Schools’ Formula 

Early Years Funding Consultation

Central Schools Services Block: info on LA services
	


D



D





D


I
	27/01/23
(Friday)

09:00 – 12:00

	January (Remote/Venue TBC)

Election of Chair/Vice Chair

Review Membership

Proposed Schools Budget including central costs

Estimated Pupil variations 2023-24 

DSG Safety Valve
	


D

I/D

D


I


I

	17/05/23
(Wed)

09:00 – 12:00










	May (Remote/Venue TBC)

Dedicated Schools Grant 2022/23 Outturn

Annual Audit Report (Norfolk Audit Service)

DSG Safety Valve

	

I


I


I

	16/11/22
(Wed)

09:00 – 13:00






	November (Face-to-face, venue TBC)

Early Years Block

De-delegation/CSS Block

Schools Block (inc. consultation outcomes and, if necessary, Schools Block transfer)
DSG Safety Valve
	


D

D

D



I
	15/03/23
(Wed)

09:00 – 12:00

	March (Remote/Venue TBC)

Agree next year’s plan

Final pupil variations

DSG Safety Valve
	

D

I

I
	07/07/23
(Friday)

09:00 – 12:00

	July (Remote/Venue TBC)


Updates on Scheme for Financing Schools
(Financial Regulations)

DSG Safety Valve



	


D



I
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Key principles

The Government’s 2019 Manifesto sets out the intention to intervene in schools where
there is entrenched underperformance. The vast majority of schools in England are
judged Good or Outstanding by Ofsted. However, in some areas a significant number of
schools do not reach that standard. As part of the Government’s commitment to levelling
up, we have announced plans for Education Investment Areas (ElAs)." EIAs are 55 Local
Authorities in England where school outcomes are the weakest. A key element of those
plans is to ensure that schools that have been judged less than Good in their two most
recent Ofsted inspections can benefit from the support of a strong multi-academy trust.
By focusing school intervention in the areas that need it most, the new EIAs will help to
deliver on the Manifesto commitment.

The Secretary of State has chosen to update the existing coasting schools regulations so
that schools judged less than Good in their two most recent Ofsted inspections will now
be covered by the coasting definition. Schools that meet this definition are referred to in
this guidance as schools that are not making necessary improvements

Schools that are not making necessary improvements will be eligible for intervention
action to support them to improve. Once eligible, the relevant Regional Director (RDs,
formally known as regional schools commissioners) will assess each school on a case by
case basis and take into account any representations the school, where relevant, the
religious body, and other interested stakeholders wish to make, before deciding whether
intervention and further support are necessary. The Secretary of State’s policy is that this
support can generally best be provided by ensuring that all schools with consecutive less
than Good judgements are part of a strong multi-academy trust. Further details on how
we may intervene to promote high standards in schools not making necessary
improvements can be found on pages 6 - 8 of this guidance and in chapters 2,3, 4 and 7.

The department remains committed to providing a clear and simple accountability system
for schools.? To provide clarity for schools, we have set out below how accountability will
now operate in light of the introduction of the new intervention measure. In practice this
means that:

e RDs (formally known as regional schools commissioners)3 will only
mandate academy conversion, leadership change or academy trust transfer
of a school in relation to educational standards if Ofsted has judged it
Inadequate, or if the school has met the new coasting definition (Schools

1 https://www.gov.uk/government/news/package-to-transform-education-and-opportunities-for-most-
disadvantaged
2 https://www.gov.uk/government/publications/principles-for-a-clear-and-simple-school-accountability-

system
3 Acting for and on behalf of the Secretary of State.




https://www.gov.uk/government/news/package-to-transform-education-and-opportunities-for-most-disadvantaged

https://www.gov.uk/government/news/package-to-transform-education-and-opportunities-for-most-disadvantaged

https://www.gov.uk/government/publications/principles-for-a-clear-and-simple-school-accountability-system

https://www.gov.uk/government/publications/principles-for-a-clear-and-simple-school-accountability-system



that are not making necessary improvements) and the relevant RD has
assessed that the school would benefit from such interventions.

¢ RDs will not use warning notices on the grounds of low standards of pupil
performance apart from in exceptional circumstances.

e RDs will not conduct uninvited visits to schools.

e High quality, effective governance is key to the success of any school. As
such, the department is committed to ensuring robust governance in all
schools. Where breakdowns in governance occur, the RD and Education
and Skills Funding Agency (ESFA) will continue to use their powers to hold
schools to account for their governance and financial management
regardless of the school’s Ofsted rating. Both maintained schools and
academies will be held to account equally and RDs will continue to
challenge underperformance in both types of school.

e Unless a school is subject to intervention action or is run by a single
academy trust, RDs will continue to approach academy trusts, local
authorities and (in the case of schools with a religious character) the
relevant religious body, rather than individual schools.

Introduction of new powers in schools that are not making necessary
improvements

In order to promote high standards in schools and support the government’s levelling up
agenda, the Secretary of State has introduced a new intervention measure from 1t
September 2022.

The new measure applies to a school if:

. The school’s overall effectiveness at its most recent Ofsted inspection under
section 5 of the Education Act 2005 was ‘Requires Improvement’ (RI), and

. The school’s overall effectiveness was also below Good at the inspection
under Section 5 of the Education Act 2005 immediately before the most recent
inspection.

The measure applies to mainstream maintained schools and academies; pupil referral
units (PRUs) and AP academies; and maintained special schools and special academies.
It does not apply to 16 — 19 providers or to maintained nursery schools. In any
circumstances where a PRU, AP academy, maintained special school or special
academy is assessed for suitability for intervention, extra consideration will be given to
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identifying the most suitable course of action and sponsor in relation to each school’'s
specific context.

The power to intervene in schools not making necessary improvements is discretionary
and so once eligible, the relevant RD will assess each school on a case by case basis.
The RD will take into account any representations the school, the relevant religious body
and or other interested stakeholders wish to make, before deciding whether intervention
and further support are necessary.

RDs will begin to consider intervention action in schools not making necessary
improvements from the autumn term 2022. RDs will only consider taking action in
schools with 2,3 or 4 consecutive less than ‘Good’ judgments where they have had their
most recent Ofsted inspection under Section 5 of the Education Act 2005 since 1 May
2021. Schools which have a long-term history of underperformance (5 or more
consecutive Ofsted judgments of less than ‘Good’) may be considered for intervention
regardless of the date of their last Ofsted inspection.

RDs will not intervene in relation to an academy that has not yet received a graded
inspection under section 5 of the Education Act 2005 in its current academy trust, other
than in exceptional circumstances. For example, where there are wider concerns about
the capacity and capability of the academy trust

In February 2022, the Department identified 55 Education Investment Areas (ElAs). It is
the Department’s priority to intervene in these areas where standards are poorest to
improve standards, bringing in our strongest academy trusts so that underperforming
schools can access the support they need to improve. RDs will initially concentrate
consideration of intervention in schools that are not making necessary improvements that
are within one of the EIAs. However, schools outside these areas that are not making
necessary improvements may also benefit from the support of a strong multi-academy
trust and so RDs will consider intervention in schools elsewhere.

Further information about the location and selection of Education Investment Areas can
be found here.

The Secretary of State’s powers to intervene in schools not making necessary
improvements come from the legislation on ‘coasting schools’, and the definition of
‘coasting’ in regulations has been updated to capture underperforming schools, as
defined above.* A reference in this guidance to ‘schools not making necessary

4 Section 60B of the Education and Inspections Act 2006 (inserted by section 1(3) of the Education and
Adoption Act 2016 (c.6)); and section 2B(6) of the Academies Act 2010 (inserted by section 14 of the
Education and Adoption Act 2016.)



https://www.gov.uk/government/publications/education-investment-areas-selection-methodology



improvements’ should be read as meaning that such schools have met the proposed new
statutory definition of ‘coasting’.

The actions an RD may take with schools not making necessary improvements may
differ, depending on whether the school is an academy or a maintained school or PRU.
The actions RDs can take are described in the relevant chapters of this guidance
(chapter 3 for maintained schools, chapter 4 for academies, and chapter 7 for PRUSs).





Summary

About this guidance

This is statutory guidance for local authorities given by the Department for Education, on
behalf of the Secretary of State. Section 72 of the Education and Inspections Act 2006
places a statutory duty on all local authorities in England, in exercising their functions in
respect of maintained schools causing concern, to have regard to any guidance given
from time to time by the Secretary of State.

This guidance covers:

¢ maintained “schools causing concern” (within the meaning of section 44 of the
Education Act 2005);

e maintained schools that are “eligible for intervention” (within the meaning of Part 4
of the Education Act 2006);

e other maintained schools about which the local authority and/or Secretary of State
have serious concerns which need to be addressed®; and

e academies causing concern.

It sets out the factors local authorities and RDs will consider, and the process they will
follow in order to decide the right approach to supporting a school to improve.

The Secretary of State’s powers in this area are exercised by RDs who are expected to
follow this guidance. For the purpose of this guidance, it will generally be the RD who is
referred to as using the Secretary of State’s described powers.

This guidance primarily sets out how local authorities and RDs will intervene at a school
level. RDs will always approach academy trusts and in the case of schools with a
religious character, the relevant religious body, not individual schools, about academy
trusts’ leadership and oversight of their schools.

Effective from date

This guidance is effective from 15t September 2022.

5 Powers of intervention regarding Pupil Referral Units are included in the alternative provision statutory
guidance: https://www.gov.uk/government/publications/alternative-provision
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Expiry or review date

This guidance will be kept under review and updated as necessary.

What legislation does this guidance refer to?

School Standards and Framework Act 1998
Education Act 2002, including Schedule 2

Education Act 2005

Education and Inspections Act 2006 (“the 2006 Act”)

Apprenticeships, Skills, Children and Learning Act, 2009 (which amends the 2006
Act)

The School Governance (Transition from an Interim Executive Board) (England)
Regulations 2010 (“Transition Regulations”)

Academies Act 2010
Education Act 2011 (which amends the 2006 Act, and Schedule 14)
Children and Families Act 2014

Education and Adoption Act 2016 (which amends the 2006 Act and the
Academies Act 2010)

The Coasting Schools (England) Regulations 2022

Who is this guidance for?

Local authorities, who must have regard to it as statutory guidance on how they
use their powers of intervention in their maintained schools.

RDs, who will be expected to follow this document as guidance on how they will
exercise the Secretary of State’s powers of intervention in maintained schools
causing concern and on how they will take formal action in academies causing
concern.
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e Dioceses, school foundations, governing bodies of maintained schools and
academy trusts will also want to be aware of this guidance and the implications for
their schools.

e Others, such as headteachers, school/ academy trust staff, parents and carers,
who may find it useful.

Terminology

Maintained schools and academies

Throughout this guidance, “maintained schools” means local authority maintained
schools including maintained special schools (and is not referring to academies). Where
this guidance refers to “academies” this should be taken to include free schools, studio
schools and University Technical Colleges (but is not referring to maintained schools).
Where the guidance refers to “schools”, this indicates it applies to both maintained
schools and academies.

Standalone academy

In this guidance a ‘standalone academy’ means any academy that is run by a single
academy trust (SAT) or is the only school in a multi-academy trust (MAT).6

Pupil referral units

Pupil referral units (PRU) are maintained by the local authority, but are not included
within the definition of a ‘maintained school’. Chapter 7 gives further advice on the
Secretary of State’s intervention powers in PRUs.

Schools with a religious character

As set out in the School Standards and Framework Act 1998 (SSFA 1998), a school with
a religious character is any school that has been designated as such by an order made
by the Secretary of State’.

Trustees of the School

6 In the past some MATs were set up with only a single school in the expectation that additional schools
would join in the future.
7 Section 69 of the School Standards and Framework Act 1998.
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The trustees of the school are the members of the foundation which established the
school. In foundation schools or voluntary schools, the trustees are therefore the
members of the foundation which established the school.

For schools and academies with a religious character the trustee would be the:
e Church of England
o Catholic Church
o other religious bodies

Academy trustee

An academy trustee refers to those who sit on the board of an academy trust. The
academy trust board is the decision-making body of the academy trust and is
accountable and responsible for the academy in the academy trust. Academy trustees
are both the charity trustees and company directors of the academy trust.

In Church academies however, those on the board are referred to as ‘directors’ and the
term ‘trustees’ is reserved for those on the board of the separate trust that owns the land.

Charity trustee
The academy trustees are also charity trustees?.

In foundation and voluntary schools the governing body (a corporate body created under
the SSFA 1998) is a charity and the governors are its charity trustees. Some foundation
schools have a separate charity as a foundation which holds the title to the land and
buildings on trust for the provision of the school. The members of the trust are the
trustees of the foundation and are also charity trustees.

The duties of charity trustees in relation to schools causing concern are set out in chapter
6 of this guidance.

Schools that are not making necessary improvements

Throughout this guidance, we use the term ‘school not making necessary improvements’
where schools meet the following criteria:

e the school’s overall effectiveness at its most recent Ofsted inspection under
section 5 of the Education Act 2005 was Requires Improvement (RI), and

8 See s.177 of the Charities Act 2011 which defines a charity trustee as ‘the persons having the general
control and management of the administration of a charity’.
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¢ the school’'s overall effectiveness was also below Good at the inspection under
Section 5 immediately prior to the most recent such inspection

From 1 September 2022, the Secretary of State will have powers to intervene in these
schools, by virtue of the legislation on ‘coasting’ schools.® The definition of ‘coasting’ in
regulations has been amended to match the definition of ‘schools that are not making
necessary improvements’ given above. A reference in this guidance to schools that are
not making necessary improvements should be read as meaning that such schools have
met the statutory definition of ‘coasting’.
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Chapter 1: Introduction

We are building a supportive schools culture in which local authorities and RDs work
with school leaders to drive school improvement for the benefit of pupils and parents. At
the same time, it is essential that action is taken wherever a school is judged
Inadequate, is not making necessary improvements, or where there is financial
mismanagement or failure of governance. Interventions are about acting decisively to
address underperformance and financial or governance failures and helping schools to
deliver the best outcomes for their pupils.

This guidance describes the processes local authorities and RDs may take in schools
that are eligible for intervention within the meaning of Part 4 of the Education and

Inspections 2006 Act. These include:

1.

Schools that have failed to comply with a warning notice — Local authorities
may give warning notices to their maintained schools where they have concerns
about unacceptable educational performance, a breakdown in leadership and
governance, or where the safety of pupils or staff may be being threatened. RDs
may give a warning notice to a maintained school where they have concerns
about a breakdown in leadership and governance, or where the safety of pupils
or staff may be being threatened. Where a maintained school does not comply
with a warning notice, it will become eligible for formal intervention. The warning
notice process for maintained schools is described in more detail in Chapter 2 of
this guidance.

Schools that have been judged Inadequate by Ofsted — An academy order
must, in line with statutory requirements, be issued for all maintained schools
that have been judged Inadequate by Ofsted, requiring them to become
sponsored academies. When an academy is judged Inadequate by Ofsted, the
RD is able to terminate the funding agreement with the existing academy trust
and move the academy to a new academy trust. The process for schools judged
Inadequate by Ofsted is described in more detail in Chapter 2 (maintained
schools) and Chapter 4 (academies) of this guidance.

Schools that are not making necessary improvements — RDs may intervene
in a school that has met the following criteria:

e the school’'s overall effectiveness at its most recent Ofsted inspection
under section 5 of the Education Act 2005 was Requires Improvement (RI),
and

¢ the school’'s overall effectiveness was also below Good at the inspection
under Section 5 immediately prior to the most recent such inspection
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The power to intervene in schools not making necessary improvements is
discretionary and so once eligible, the relevant RD will assess each school on a
case by case basis before deciding whether intervention and further support are
necessary. RDs will only consider taking action in schools with 2,3 or 4
consecutive less than Good judgments if they have received their most recent
full Ofsted inspection since 1 May 2021. Schools where there is a long-term
history of underperformance (5 or more consecutive below ‘Good’ judgements)
may be considered for intervention regardless of the date of their last Ofsted
inspection.

This guidance is statutory for local authorities, and sets out their role in relation to
maintained schools that are causing concern. It also describes how RDs will exercise the
Secretary of State’s powers to intervene in maintained schools, and how they will take
action in academies that are causing concern.'°

The specific statutory powers of local authorities and RDs to intervene in maintained
schools are described in Chapter 4 of this guidance. Other local authority duties are set
out in Chapter 6.

RDs will address underperformance in academies on behalf of the Secretary of State as
described in Chapter 4 of this guidance. Any further arrangements for addressing
concerns in academies are set out in each academy’s funding agreement.

This guidance describes the roles and responsibilities of local authorities and RDs, and
how they will work with others in the school system to ensure underperformance,
financial mismanagement or governance failure is challenged and schools are supported
to improve. This includes, academy trusts, governing bodies, foundation trusts, the
relevant religious bodies and the trustees of the school.

The Government is committed to protecting the ethos of schools with a religious
character, and RDs will ensure that their intervention arrangements safeguard the
religious character and ethos of such schools, working closely with the relevant religious
body. For all Church of England and Catholic schools, this guidance should be read
alongside the relevant Memorandum of Understanding’, which describes in further detail
how RDs and dioceses will work together to address underperformance concerns in
those schools.

Where any school is run by charity trustees (as is the case in academies, foundation and
voluntary schools) or is on land held by the trustees of the school, local authorities and

10 More information about RDs, how they operate and how they are supported by their Headteacher Boards
can be found here: https://www.gov.uk/government/organisations/schools-commissioners-group

" More information about the memoranda of understanding can be found here:
https://www.gov.uk/government/publications/church-schools-and-academies-memoranda-of-understanding
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the Secretary of State will, in using their powers of intervention, have regard to charity
law and the responsibilities of the various trustees. This is described further in Chapter 6.

When considering whether to take intervention action in a school, RDs will take into
account published attendance data (where available) alongside all other relevant
information. 2

2 More information on how the department will use attendance data can be found here:
https://www.gov.uk/government/publications/working-together-to-improve-school-attendance
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Chapter 2: Maintained schools ‘eligible for
intervention’

This chapter explains how a maintained school may become ‘eligible for intervention’
within the meaning of part 4 of the Education and Inspections Act 2006. A maintained
school will be ‘eligible for intervention’ if it:

e Has failed to comply with a warning notice; and/or
e Is judged Inadequate by Ofsted; and/or

e Has met the definition of a school not making necessary improvements and the
governing body been notified by the Secretary of State that it has been identified
as such.

Where a maintained school has become eligible for intervention, local authorities and
RDs have specific powers they may use to bring about improvement. These powers are
covered in more detail in chapter 3. Local authorities and RDs will exercise their
discretion when deciding whether to use these powers.

Warning notices in maintained schools

Warning notices can be given to schools that are causing concern but are not currently
eligible for intervention. Both RDs and local authorities may issue warning notices but
there are differences in the circumstances under which they may be issued.

Local authorities may issue warning notices to their maintained schools under the
following circumstances:

1. the standards of performance of pupils at the school are unacceptably low and are
likely to remain so'3; or

2. there has been a serious breakdown in the way the school is managed or
governed which is prejudicing, or likely to prejudice, such standards of
performance; or

3. The safety of pupils or staff at the school is threatened (whether by a breakdown
of discipline or otherwise); or'

3 Low performance standards are explained in further detail in Section 60(3) of the Education and
Inspections 2006 Act

4 Warning notices issued for unacceptably low performance, a breakdown in management or a threat to
staff or pupil safety are named in legislation as ‘performance standards and safety warning notices’.
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4. The governing body have failed to comply with a provision of an order under
section 122 of the Education Act 2002 (teachers' pay and conditions) that applies
to a teacher at the school; or have failed to secure that the head teacher of the
school complies with such a provision.'®

In general, RDs will only issue a warning notice to maintained schools under the following
circumstances:

1. Where there has been a serious breakdown in the way the school is managed or
governed, which is prejudicing, or likely to prejudice, standards of performance; or

2. Where the safety of pupils or staff at the school is threatened (whether by a
breakdown of discipline or otherwise).

Failure to comply with a warning notice will make a maintained school ‘eligible for
intervention’ under Sections 60 and 60A of the 2006 Act. Local authorities and RDs will
use their discretion to decide whether the use of formal powers is necessary.

Roles of local authorities and RDs

Local authorities should use warning notices to hold their schools to account and should
work together with RDs where they judge that a warning notice is necessary'®.

RDs will issue a warning notice on grounds other than low standards of pupil
performance where, in the RD’s opinion, it is appropriate to act. Examples of this may
include where the local authority has failed to act swiftly enough in a specific case, has
generally not acted swiftly or robustly enough in the past, or lacks capacity to act. The
Secretary of State’s power to issue a warning notice takes precedence over the local
authority’s, so the RD can also act where the local authority issues a warning notice that
the RD does not consider to be robust enough, or where the RD does not consider that
the action required by a local authority warning notice is robust enough'’.

The local authority must give a copy of any warning notice they issue to the relevant RD;
similarly, an RD must give a copy of any warning notice they issue to a maintained
school to its local authority.

In the case of a school with a religious character , the local authority or RD should raise
concerns with the appropriate religious body at the earliest opportunity. RDs will continue

5 Warning notices issued for these reasons are named in legislation as ‘Teachers’ pay and conditions
warning notices’.

8 Where action is needed urgently, for example where the safety of pupils or staff is threatened, the local
authority may reasonably take action without having to wait to discuss the case with the RD beforehand.
7 Section 60 (4A)-(4B) of the Education and Inspections Act 2006, as inserted by the Education and
Adoption Act 2016.
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to have regard to the Church memoranda of understanding when issuing a warning
notice.

Low standards of pupil performance

The detail of what constitutes “low standards of performance” is set out in section 60(3)
of the 2006 Act. Local authorities may continue to exercise their discretion when issuing
warning notices on the grounds of low standards of pupil performance.

RDs will only use the Secretary of State’s powers to issue warning notices to maintained
schools on the grounds of low standards of pupil performance in exceptional
circumstances. (The Secretary of State’s powers to issue warning notices to maintained
schools on the grounds of low standards of pupil performance are separate from the
powers to intervene in schools not making necessary improvements, as defined on page
12 of this document.)

RDs may continue to issue warning notices to maintained schools in situations where
there has been a breakdown in financial management and/or governance or where the
safety of staff or pupils is threatened. RDs may issue warning notices on these grounds
regardless of the school’s Ofsted rating. Examples of the circumstances in which warning
notices might be issued on these grounds are set out in the following sections.

Breakdown in the way a maintained school is managed or governed

Another ground for issuing a warning notice is that there has been a serious breakdown
in the way the school is managed or governed, which is prejudicing, or is likely to
prejudice, pupils’ standards of performance. High quality and effective governance is key
to the success of any school. As such, the department is committed to ensuring robust
governance in all schools. Where a breakdown in governance occurs, the local authority
and the RD will continue to use their powers to hold schools to account for their
governance and financial management regardless of the school’s Ofsted rating.

Local authorities (or RDs where, for example, a local authority has failed to act swiftly
enough, either in a particular case or generally in the past, or lacks the capacity to do so)
should identify additional support or consider issuing a warning notice to a maintained
school where the governing body is failing to deliver one or more of its three core
strategic roles resulting in a serious breakdown in the way the school is managed or
governed. The decision to issue a warning notice would depend on the severity of the
case.

The core strategic roles of a governing body are to:

1. Ensure clarity of vision, ethos and strategic direction;
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2. Hold the headteacher and Senior Leadership Team to account for the educational
performance of the school and its pupils, and the performance management of
staff; and

3. Oversee the financial performance of the school and make sure its money is spent
appropriately, and to secure value for money.

Evidence that governors may be failing to deliver on one or more of these strategic roles
could include, but is not restricted to:

e evidence of poor financial management and oversight, such as consistent
overspending of the school's budget beyond agreed thresholds.

¢ high governor turnover;
e a significant, unexplained change to their constitution;

e the governing body having an excessive involvement in the day to day running of
the school';

e lack of appropriate engagement with data. This might include, but is not limited to,
data on pupil learning and progress, or staff recruitment; and/or

¢ not sufficiently managing risks associated with strategic priorities and school
improvement plans.

These situations could all indicate a serious breakdown of management or governance
that may prejudice standards. In such circumstances, the local authority (or RD) may
investigate and, where appropriate, take action early by issuing a warning notice.

In the case of a school with a religious character, we would expect the local authority or
RD to raise concerns about governance with the appropriate religious body at the earliest
opportunity and before any formal action is taken.

Where a local authority (or RDs) have concerns about the quality of a maintained
school’s governance, they may consider recommending that the school commissions an
external review of governance, before considering more formal intervention. Guidance is
available on commissioning and conducting such external reviews®.

8 Governors should act in line with the 3 core functions of governance as set out in the governance
handbook. Excessive involvement in the operational running of the school may impair a governor’s ability to
carry out their role properly and in line with the 3 core functions of governance. More information on
governance and the core functions can be found in the Governance Handbook in the ‘further sources of
information’ section of this guidance.

19 See under ‘Further sources of information’ for departmental guidance on governance reviews.
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The Governance Handbook?® provides further information about requirements and
expectations of governors, and provides links to additional guidance, support and best
practice.

The safety of pupils or staff at a maintained school is threatened (whether by a
breakdown of discipline or otherwise)

Where local authorities or RDs are concerned that the safety of pupils or staff at a
maintained school is threatened, whether by a breakdown of discipline or otherwise, they
should issue a warning notice. We would expect local authorities to issue warning notices
in these circumstances for schools they maintain, but RDs can act where local authorities
fail to act swiftly or lack the capacity to do so.

Local authorities and RDs should have regard to the statutory guidance on roles and
responsibilities for safeguarding: ‘Keeping Children Safe in Education’ and ‘Working
Together to Safeguard Children’?'. The guidance makes clear what all education
institutions (including academies and free schools) should do to safeguard children in
their care.

Teachers’ pay and conditions warning notices

Under section 60A of the 2006 Act, local authorities have a power to issue a teachers’
pay and conditions warning notice to their maintained schools. Failure to comply or
secure compliance with the notice within the specified period will mean that the school
becomes eligible for intervention under sections 64-66 of the 2006 Act?? (addressed in
more detail in Chapter 4). These powers must be used within a period of two months
following the end of the compliance period specified in the teachers’ pay and conditions
warning notice?3. If the local authority fails to exercise these powers within this time, they
can no longer be exercised and a new teachers’ pay and conditions warning notice must
be given in order to do so.

The Secretary of State does not have the power to (and therefore RDs may not) issue
teachers’ pay and conditions warning notices.

20 See ‘Further sources of information’ for link to the Governance Handbook.

21 See ‘Further sources of information’ for link to safeguarding guidance

22 These are the local authority’s powers to appoint additional governors (section 64), to provide for the
governing body to consist of interim executive members (section 65) and to suspend the school’s right to a
delegated budget (section 66). Chapter 3 of this guidance explains these intervention powers in more
detail.

28 These are the local authority’s powers to appoint additional governors (section 64) and to suspend the
school’s right to a delegated budget (section 66).
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A local authority must send the RD a copy of any teachers’ pay and conditions warning
notice it issues?*.

Issuing a warning notice to a maintained school

Local authorities should work with RDs where they judge that a warning notice is
necessary. Once it has been determined that a local authority or RD will issue a warning
notice to a maintained school, they must give the notice in writing to the governing body
of the school. The notice must set out:

e the matters on which their concerns are based;

e the action the governing body is required to take in order to address the concerns
raised;

¢ the period within which the governing body must comply or secure compliance
with that action (the compliance period); and

e the action the local authority or RD is minded to take (under one or more of
sections 63 to 69 of the Education and Inspections Act 2006 or otherwise) if the
governing body does not take the required action.

In addition to giving the governing body a warning notice, the local authority or RD must
give a copy to the headteacher; and in the case of a Church of England school or a
Roman Catholic school, the appropriate diocesan authority; and in the case of a
foundation or voluntary school, the person who appoints the foundation governors?°.

A copy of a warning notice must also be given to the relevant RD copying in
School.NOTIFICATIONS @education.gov.uk, when it is a local authority making it, or a
copy must be given to the local authority, when it is the RD making it?6. All warning
notices must be copied to Ofsted at the time of issuing using the email address
warningnotices@ofsted.gov.uk

Warning notices issued to maintained schools by RDs will also be published online.

If a local authority is notified that the RD has given a warning notice, the local authority
may not give such a warning notice to the same maintained school without the RD’s

24 Section 60A (6)(a) of the Education and Inspections Act 2006, as inserted by the Education and Adoption
Act 2016.

25 Section 60(6) of the Education and Inspections Act 2006, as amended by the Education and Adoption
Act 2016.

26 Section 60(6A)-(6B) of the Education and Inspections Act 2006, as inserted by the Education and
Adoption Act 2016.
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agreement. If the RD gives a warning notice, any earlier warning notice given to the
same maintained school by the local authority will cease to have effect?”. Whichever has
given a warning notice should keep the other informed about what action the maintained
school has taken to address the concern, whether they consider the school to have
complied with the warning notice, and what, if any, interventions will be made as a result.

Actions local authorities and RDs may take in maintained schools that
have failed to comply with a warning notice

When a governing body has failed to comply with a warning notice to the satisfaction of
the RD or local authority within the compliance period, and the issuing local authority or
RD has given reasonable written notice that they propose to intervene, a school is
eligible for intervention and further action may be taken?2.

The local authority or RD must have specified in the warning notice what action they
were minded to take if the governing body failed to comply.

The powers in sections 63, 64, 66 and 66A of the 2006 Act?® must be exercised within a
period of two months following the end of the compliance period. If the local authority or
the RD fails to exercise these powers within this time, these powers can no longer be
exercised and a new warning notice must be given in order to do so.

Maintained schools judged Inadequate by Ofsted

Schools that have been judged Inadequate are:

1. any school Ofsted judges as requiring significant improvement (as addressed in
section 61 of the Education and Inspections Act 2006)3°; and

2. any school Ofsted judges as requiring special measures (as addressed in section
62 of the 2006 Act).

27 Section 60(4A)-(4B) of the Education and Inspections Act, as inserted by the Education and Adoption Act
2016.

28 Section 60(1)(d) and 60A(1)(d) of the Education and Inspections Act 2006 as amended by the Education
and Adoption Act 2016. Chapter 3 of this guidance explains the intervention powers in more detail.

29 These powers are as follows: Section 63 contains the power to require the governing body to enter into
arrangements; Section 64 contains the power to appoint additional governors; Section 66 contains the
power to suspend the delegated budget and Section 66A contains the Secretary of States power to require
governing body to enter into arrangements.

30 This is also known as a ‘serious weaknesses’ judgement by Ofsted.
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The Secretary of State has a duty3' to make an academy order in respect of any
maintained school judged as Inadequate by Ofsted, to enable it to become an academy
and receive additional support from a sponsor.

The RD, acting on behalf of the Secretary of State, will take responsibility for ensuring
that the maintained school becomes a sponsored academy as swiftly as possible,
including identifying the most suitable academy trust and brokering the new relationship
between that academy trust and the maintained school. Further details about academy
orders are set out in Chapter 3 of this guidance.

In the case of a foundation or voluntary school that is eligible for intervention and subject
to an academy order, the RD is required to consult about the identity of the person with
whom academy arrangements are being entered into (called “the academy trust” in this
guidance) before entering into such arrangements. The RD will consult with the trustees
of the school, the person or persons who appoint the foundation governors, and in the
case of a school that has a religious character the appropriate religious body32. RDs will
ensure that any arrangements will safeguard the religious character and ethos of these
maintained schools.

If a maintained school is the subject of an academy order made under section 4(A1) or
(1)(b) of the Academies Act 2010, the governing body and the local authority will be
under a duty to facilitate the maintained school’s conversion into an academy by taking
all reasonable steps towards that end. This means local authorities cannot charge for the
costs associated with the conversion. During the interim period between a maintained
school receiving an academy order and the school re-opening as an academy the local
authority retains the responsibility for the school’s performance, including provision for
school improvement. RDs can use the Secretary of State’s power to give the governing
body or local authority a direction, or directions, to take specified steps for this purpose34.
This can include requiring the governing body or local authority to prepare a draft of a
scheme for the transfer of local authority-owned land that is no longer, or about to be no
longer, used for the purposes of the school,3® or for the transfer of other assets from the
local authority or governing body3¢. The RD is able to set a date by which these steps
must be taken®’. If the RD has identified an academy trust to run that maintained school
once it becomes an academy, and has notified the school of this, then the governing

31 Section 4(A1) of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.

32 Section 5A of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.

33 RDs should have regard to the Church schools Memoranda of Understanding. A link to the memoranda
can be found in the ’further sources of information’ section of this guidance.

34 Section 5C of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.

35 Part 1 Schedule 1 to the Academies Act 2010.

36 Section 8 Academies Act 2010.

37 Section 5C of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.
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body and the local authority must take all reasonable steps to facilitate that academy
trust taking responsibility for the school.

Once the RD has identified the academy trust for a maintained school that was rated
Inadequate, that academy trust has a duty to communicate to parents information about
their plans for improving that school, before it is converted into an academy®. This is
described in more detail in Chapter 4.

Where a maintained school was judged Inadequate by Ofsted before the Education and
Adoption Act 2016 took effect, that school will also be required to become a sponsored
academy.

Maintained schools that are not making necessary
improvements

From 15t September 2022, the Secretary of State will have a discretionary power to
intervene in maintained schools that are not making necessary improvements.

Eligibility for intervention

RDs will only notify maintained schools that they have met the definition of a school not
making necessary improvements and have 2,3 or 4 consecutive Ofsted judgments of less
than Good if they have received their most recent Ofsted inspection under Section 5 of
the Education Act 2005 since 01 May 2021. Schools where there is a long-term history of
underperformance (5 or more consecutive less than Good Ofsted judgments) will be
notified that they have met the definition of a school that is not making necessary
improvements regardless of the date of their last Ofsted inspection.

Communication

From the autumn term 2022 the RD (acting on behalf of the Secretary of State) will send
a letter to the governing body of an eligible maintained school that is not making
necessary improvements (as defined on page 12) informing them that the school has met
the new coasting definition. The effect of this letter is that the school becomes eligible for
intervention. The RD will set out in the notification letter what the school can expect to
happen next, including the likely timescales. Letters will be copied to the local authority
and, where relevant, the religious body.

In order to prioritise support in the areas that need it most, RDs will consider whether
schools that are located in Education Investment Areas (EIAs) require intervention and

38 Section 5E of the Academies Act, as inserted by the Education and Adoption Act 2016.
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further support first. From the autumn term 2022, all schools in EIAs notified that they are
not making necessary improvements will receive a second letter informing them that they
are now eligible for intervention and invite them to make any representations. This letter
will also be copied to the local authority and, where relevant, the religious body .

Schools located outside of EIAs will be informed in their initial notification letter when to
expect further correspondence.

Representations received from any party will be taken into consideration when assessing
the need for intervention.

Process for intervention

When a school becomes eligible for intervention, the RD will assess the capacity of the
school to achieve rapid and sustained improvements and whether intervention should be
recommended to support the school to improve. The RD will consider the school’s
specific circumstances, including but not limited to:

e Inspection evidence relating to the school and its predecessor institutions, in
particular evidence concerning the quality of leadership and management,
including both graded inspections under section 5 of the Education Act 2005, and
monitoring inspections under section 8 of the Education Act 2005;

e the trajectory of school inspection outcomes and whether the RD has confidence
that any initial improvements will continue without intervention;

e Performance data and other quantitative information, where it is available;

e The local context and any additional information provided by the school and Local
Authority on receipt of notification of the school’s eligibility for intervention (and,
where relevant, information provided by the relevant religious body ).

When considering performance data, the RD will take into account the Department’s
commitments around using performance data in response to the COVID-19 Pandemic.
This includes a commitment not to use 2020 or 2021 assessment, test or exam results
data to hold schools to account. When considering data based on results from
assessment, tests or exams taken in academic year 2021/22 the RD will treat this data
with caution, including using it only to compare a school’s results to the local or national
averages for 21/22, not using it to compare two schools to each other, and not directly
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comparing 21/22 data to data from previous years.°

The RD will also consult the relevant local authority and in the case of a foundation or
voluntary school, the trustees of the school, the person or persons who appoint the
foundation governors, and (in the case of a school that has a religious character) the
appropriate religious body. When considering the use of intervention powers in Church
schools, the RD will continue to have regard to the Church memoranda of understanding.

It is the Secretary of State’s policy that all schools should be able to benefit from being
part of a strong multi-academy trust. Therefore, there will be a presumption in favour of
issuing the maintained school with an academy order so that it may join a strong multi-
academy trust unless exceptional circumstances apply. The best course of action will
always be informed by an assessment of the particular circumstances of the school, and
the needs of its pupils.

However, this presumption is rebuttable. There may be cases where the RD does not
consider it necessary to issue an academy order to a maintained school not making
necessary improvements. In each case, the particular circumstances of the school, and
the needs of its pupils, will be assessed in the round, in order to establish the best course
of action.

In any circumstances where a maintained special school is assessed for suitability for
intervention, extra consideration will be given to identifying the most suitable course of
action and sponsor in relation to each school’s specific context.

Where the RD decides to make an academy order, the RD, acting on behalf of the
Secretary of State, will take responsibility for ensuring that the maintained school
becomes a sponsored academy as swiftly as possible. Where schools have a religious
character, the RD will ensure that the arrangements safeguard the religious character
and ethos of the school, working closely with the appropriate religious body and having
regard to the Church memoranda of understanding. Further details about academy
orders are set out in Chapter 3 of this guidance.

If a maintained school is the subject of an academy order made under section 4(A1) or
(1)(b) of the Academies Act 2010, the governing body and the local authority will be
under a duty to facilitate the maintained school’s conversion into an academy by taking
all reasonable steps towards that end. More information on the duty to facilitate is given
on page 24 of this guidance.

39 For more information about how the department will use accountability performance data please visit:
https://www.gov.uk/government/publications/coronavirus-covid-19-school-and-college-performance-
measures
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As set out in chapter 3 of this guidance, the Secretary of State will only revoke academy
orders in exceptional circumstances and not just because a school’s Ofsted rating has
improved.
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Chapter 3: Specific powers of local authorities and the
Secretary of State in maintained schools eligible for
intervention

Local authorities and RDs will work closely and co-operatively to support improvement in
maintained schools that are causing concern. Where a maintained school is eligible for
intervention? there are a number of statutory powers the local authority and the
Secretary of State may use to support school improvement.

The intervention powers in respect of local authorities are set out in sections 63-66 of
the 2006 Act:

Section 63 — power to require the governing body to enter into arrangements;
Section 64 — power to appoint additional governors;

Section 65 — power to appoint an interim executive board (IEB);

Section 66 — power to suspend the delegated budget.

The intervention powers in respect of the Secretary of State are set out in sections 66A-
69 and 70C of the 2006 Act and section 4 of the Academies Act 2010:

Section 66A — power to require governing body to enter into arrangements;
Section 67 — power to appoint additional governors;

Section 68 — power to direct closure of a school;

Section 69 — power to appoint an interim executive board (IEB);

Section 70C — power to take over responsibility for an IEB;

Section 4 Academies Act — power to make an academy order.4!

In accordance with section 70A of the 2006 Act*? the local authority must notify the
relevant RD each time they intend to use their intervention powers, copying in
School.NOTIFICATIONS@education.gov.uk

40 As defined by section 60B of the Education and Inspection Act 2006, as inserted by the Education and
Adoption Act 2016

41 Or in the case of an Inadequate school, duty.

42 As inserted by the Education and Adoption Act 2016.
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Local authorities should obtain consent from the RD before appointing an Interim
Executive Board (IEB).The RD will also notify the local authority before requiring the
governing body to enter into arrangements, appointing additional governors, appointing
an IEB* or when the Secretary of State directs a local authority to close a maintained
school.

When a local authority has been notified that the RD intends to exercise the Secretary of
State’s intervention powers in a maintained school, the local authority may not use its
intervention powers in relation to that school until the RD notifies the local authority that it
may do so*.

This Chapter describes each power, the consultations the local authority or RD must
make before exercising the power, and the parties they must notify when they are
exercising the powers.

Local authority and Secretary of State powers to require the
governing body to enter into arrangements

Sections 63 and 66A of the 2006 Act enable a local authority and RDs respectively, to
require a maintained school that is eligible for intervention® to enter into arrangements
with a view to improving the performance of the school. A notice may require the
maintained school:

1. to enter into a contract or other arrangement for specified services of an
advisory nature with a specified person (who may be the governing body of
another school);

2. to make arrangements to collaborate with the governing body of another
school,

3. to make arrangements to collaborate with a further education body; or
4. to take specified steps for the purpose of creating or joining a federation.

These arrangements could include support from a Teaching Schools Alliance or
partnership with high performing local schools.

43 Section 70A of the Education and Inspections Act 2006, as inserted by the Education and Adoption Act
2016.

44 Section 70B of the Education and Inspections Act 2006, as inserted by the Education and Adoption Act
2016.

45 Except a school that is eligible for intervention as the result of a teachers’ pay and conditions warning
notice.
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Prior to requiring the governing body to enter into arrangements, the relevant body must
consult the governing body of the school, the appropriate diocesan authority (in the case
of a Church of England or Roman Catholic school) and in the case of any other
foundation or voluntary school, the person or persons by whom foundation governors are
appointed. There is no statutory time scale in which the consultation process is to be
completed and time scales may vary depending on the circumstances of the case. We
would expect a normal consultation process to last for a period of 10 (ten) days“®.

Local authority and Secretary of State powers to appoint
additional governors

Sections 64 and 67 of the 2006 Act enable a local authority and RDs respectively, to
appoint additional governors where a maintained school is eligible for intervention. This

will usually be used when they believe a school would benefit from additional expertise to
support or strengthen existing governance arrangements.

Before making any appointment, the RD must consult:

—

. the local authority;
2. the governing body of the school;

3. in the case of a Church of England school or a Roman Catholic
school, the appropriate diocesan authority; and

4. in the case of any other foundation or voluntary school, the person or persons
by whom the foundation governors are appointed.

There is no statutory time scale in which the consultation process is to be completed. We
would expect a normal consultation process to have been carried out within 10 (ten) days
but this may vary depending on the circumstances and urgency of the case.

Where the RD has used this power, they may pay remuneration and allowances which
they consider appropriate to any governor they appoint. Further, the local authority may
not exercise their power to suspend the governing body's right to a delegated budget.

Where the local authority appoints additional governors there is no requirement to
consult.

In the case of a voluntary aided school, where a local authority has used their power to
appoint additional governors, the appropriate appointing authority may appoint a number

46 Local authorities and RDs should be mindful of weekends, bank holidays and school holidays when
deciding on the length of the consultation.

31





of foundation governors equal to those appointed by the local authority, in order to
preserve their majority. However, legislation provides that where the RD has used this
power, the relevant appointing bodies are not authorised to appoint foundation governors
for the purpose of outnumbering the other governors including those appointed by the
RD#.

Local authority and Secretary of State powers to appoint an
Interim Executive Board (IEB)

Section 65 of the 2006 Act enables the local authority to apply to the RD for consent to

constitute the governing body of a maintained school as an IEB, and section 69 enables
the RD to require the governing body of a maintained school to be constituted as an IEB.
Both of these powers must be exercised in accordance with Schedule 6 of the 2006 Act.

Local authorities and RDs should work together in circumstances where an |IEB may be
put in place. Local authorities and RDs should assess each individual case and decide
who is best placed to implement and take responsibility for the IEB. RDs have the power
to appoint additional members to a local authority IEB and, if necessary, take control of
the IEB using the powers set out in this chapter.

Consultation
Before the local authority or the RD can use this power, they must consult:

1. the local authority (only required when the RD is intervening);
2. the governing body of the school;

3. in the case of a Church of England school or a Roman Catholic school, the
appropriate diocesan authority; and

4. in the case of any other foundation or voluntary school, the person or persons
that appoint the foundation governors.

This requirement for the RD to consult the bodies in 2, 3 and 4 above does not apply if
the local authority has already done so as part of their own proposal to appoint an IEB.
There is no requirement for the RD to consult about appointing an IEB if an academy

47 Section 67(6)(b) of the Education and Inspections Act 2006.
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order has effect in respect of the maintained school*?. In these circumstances the RD will
give advance notice to those listed above that the governing body will be replaced by an
IEB on a specified date. There is no statutory time scale in which the consultation
process must be completed. It is likely that the time scale will vary depending on the
circumstances in which the IEB is required. We would expect a normal consultation
process to last for a period of 10 (ten) days*®.

Local authorities must use the IEB application form on the DfE website®° following the
accompanying instructions.

When the decision has been taken to appoint an IEB, the local authority or RD must write
to the governing body to give them notice that the IEB will be established. This notice
must specify a date when the IEB will commence and will usually also give a date when
the IEB will cease, or an exit plan.

Delegated budget

An IEB has a right to a delegated budget. If the school’'s budget has previously been
withdrawn from the governing body, then the local authority must restore the budget from
the date the IEB commences its work. If a notice to withdraw the right to a delegated
budget was given to the original governing body specifying a date to do so, the notice
will no longer be valid from the date of commencement of the IEB.

The role and duties of the IEB

The IEB’s function is to provide interim expertise and high-quality governance to support
future improvement in the maintained school and this should include the promotion of
high standards of educational achievement.

While an IEB is in place, it qualifies as the governing body of the maintained school and
any reference in the Education Acts to a governor or foundation governor applies to an
interim executive member. During the interim period, the requirements concerning the
governing body’s constitution set out in the School Governance (Constitution) (England)
Regulations 2012 do not apply.

The IEB will take on the responsibilities of a normally constituted governing body,
including the management of the budget, curriculum, staffing, pay and performance
management and the appointment of the headteacher and deputy headteacher. Where
the school in question is a foundation or voluntary school, and the IEB members will also

48 RDs should continue to have regard for both of the church MOUs. The MOUs require continuing
engagement with the relevant diocese regardless of whether an academy order is in place.

49 Local authorities and RDs should be mindful of weekends, bank holidays and school holidays when
deciding on the length of the consultation.

50 See under ‘Further sources of information’.
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be acting as charity trustees, the IEB members must carry out their duties under charity
law — those duties are described further in Chapter 6 of this guidance. Any obligations on
the governing body in relation to maintaining the religious ethos of a maintained school will
also apply to the IEB.

An |IEB may recommend to a local authority that a maintained school be closed. It may
also recommend that the Secretary of State give a direction to a local authority regarding
the closure of a maintained school. It cannot however, publish proposals for closure
itself. Where, following the statutory consultation and other procedures, it is agreed that
the school will be closed, the IEB should continue to hold office until the implementation
date of the proposal. The IEB may also seek an academy order from the Secretary of
State which enables the maintained school to convert to an academy. Where a
maintained school has been issued with an academy order, requiring that school to
become a sponsored academy, the IEB will have the same duties to support that process
as an ordinary governing body®’.

Membership of the IEB

As set out in Schedule 6 to the 2006 Act, the number of interim executive members must
not be less than two. Once the IEB has been established, further interim executive
members can be appointed at any time. The RD can also direct the local authority as to
the membership and the terms of appointment of an IEB appointed by that authority.

An IEB should be a focused group appointed for the full period of time expected to make
sufficient improvements in the school. Members of an IEB should be chosen on a case-
by-case basis, depending on the needs of the school, but should normally include
individuals with financial skills and experience of transformational educational
improvement. Where an academy order has already been made and a proposed
academy trust identified, the academy trust should be represented on the IEB. If a
proposed academy trust is identified in an academy order during the operation of the
IEB, a representative of the academy trust should join the IEB at that point.

Although it is not prohibited by law, in most cases we would not expect existing
governors who are vacating office to be nominated as IEB members. Local authorities
that are considering doing this should discuss the particular circumstances of the school
with the RD. The IEB may however arrange for the discharge of their functions by other
people as they see fit52. In this way, the IEB could continue to benefit from the
experience of existing governors and help engage future governors. The local authority
or RD can nominate one of the members of the IEB to act as Chair.

51 Under section 5B of the Academies Act 2010 as inserted by the Education and Adoption Act 2016.
52 Under paragraph 11(2) of Schedule 6 of the 2006 Act
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The local authority or RD should produce a written notice of appointment for each
member of the IEB. Copies of this notice should be sent to: all other members of the IEB;
the maintained school’s existing governing body; the RD (where it is a local authority
appointed IEB); and, in the case of foundation or voluntary schools, the Diocese or other
appropriate authority. A local authority may choose to pay interim executive members
such remuneration and allowances as they consider appropriate.

Interim executive members may be removed by whoever appointed them (the local
authority or the RD). This may be for incapacity, misbehaviour, or where their written
notice of appointment provides for termination.

Power of the local authority to suspend the delegated
authority for the governing body to manage a maintained
school’s budget

Section 66 of the 2006 Act enables a local authority to suspend the governing body’s
right to a delegated budget by giving the governing body of the maintained school notice
in writing. This applies where a maintained school is eligible for intervention and the
school has a delegated budget within the meaning of Part 2 of the School Standards and
Framework Act 1998. Using this power allows local authorities to secure control over
staffing and spending decisions to secure improvements. There is no requirement for the
local authority to consult before exercising this power.

A copy of the notice must be given to the head teacher of the maintained school and the
governing body. If the local authority or the RD has appointed an IEB, the local authority
cannot suspend the school’s right to a delegated budget during the period when the
governing body is constituted as an IEB.

Power of the Secretary of State to direct a local authority on
the appointment of interim executive members

Where a local authority has appointed an IEB, the RD may, on behalf of the Secretary of
State, direct the local authority as to:

1. who the interim executive members should be;

2. how many members the local authority can appoint;
3. what the terms of appointment should be; and

4. the termination of any appointment.
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This power will enable the RD to contribute to the make-up and the arrangements of the
IEB where it is felt that the local authority is best placed to take the IEB forward.

The Secretary of State will not exercise this power in relation to a school that became
eligible for intervention after failing to comply with a warning notice issued on the grounds
of low standards of performance, except in exceptional circumstances.

Power of the Secretary of State to take over responsibility for
interim executive members

Under section 70C of the 2006 Act®3, where a local authority has already appointed an
IEB, the RD may take over responsibility for arrangements in connection with the IEB
members. If this happens, the notice given by the local authority to the governing body
(setting out that it will consist of interim executive members), and any further actions
taken by the local authority in respect of the IEB, will be treated as having been given by
the RD.

Power of the Secretary of State to direct the closure of a maintained
school

Section 68 of the 2006 Act enables the Secretary of State to direct a local authority to
close a maintained school that is eligible for intervention®*. This will usually be done
where there is no prospect of the maintained school making sufficient improvement
through other means of support. Before this power can be exercised, the Secretary of
State must consult:

1. the local authority and the governing body of the school;

2. in the case of a Church of England or Roman Catholic Church
school, the appropriate diocesan authority;

3. in the case of any other foundation or voluntary school the person or persons
by whom the foundation governors are appointed; and

4. such other persons as the Secretary of State considers appropriate.

It is recommended that where appropriate any trustees of the school (who own the
school site) or other relevant religious bodies should also be consulted.

53 As inserted by the Education and Adoption Act 2016.
54 Except a maintained school that is eligible for intervention as the result of a teachers’ pay and conditions
warning notice.
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If the direction to close a maintained school has been given, the local authority will be
expected to meet any costs of terminating staff contracts and make appropriate
arrangements for the pupils’ continuing education, whether in a replacement school, or
through transition to an alternative existing school.

Local authorities and RDs should be aware that there is a presumption against the
closure of rural schools. If the maintained school in question is designated as rural, local
authorities have a statutory duty to consider all alternatives to closure (e.g.
amalgamation, academy conversion) prior to publishing proposals for closure®.

Power of the Secretary of State to make an academy order

Using the Secretary of State’s powers under Section 4 of the Academies Act 2010, RDs
can make an academy order in respect of a maintained school either on the application
of a school’s governing body or if the school is eligible for intervention within the meaning
of Part 4 of the 2006 Act.

Where a maintained school is judged Inadequate by Ofsted the RD is under a duty to
make an academy order. Before the RD exercises this duty, they may consider the
viability of the school. The RD may also choose to make an academy order where a
maintained school has failed to comply with a warning notice.% Where an RD has
assessed that intervention is required in a maintained school that is not making
necessary improvements, the RD will normally expect to make an academy order in
relation to the school unless exceptional circumstances apply, taking into account any
representations made by the school, local authority and, where relevant, the relevant
religious body.

If an academy order is made in respect of a school, the RD must give a copy of the order
to:

1. the governing body of the school;
2. the headteacher;
3. the local authority; and

4. in the case of a foundation or voluntary school that has a foundation:

55 More information regarding school closure can be found here:
https://www.gov.uk/government/publications/school-organisation-maintained-schools

56 RDs will only issue academy orders to maintained schools that become eligible for intervention after
failing to comply with a warning noticed issued on the grounds of low standards of pupil performance in the
most exceptional of circumstances.
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(h the trustees of the school;

()  the person or persons by whom the foundation governors are
appointed; and,

(1) in the case of a school which has a religious character, the
appropriate religious body.

Consultation
For a maintained school which has been judged Inadequate by Ofsted:

There is no requirement for a consultation to be carried out by the governing body or by
the academy trust on whether the conversion should take place. There is no requirement
for the RD to consult on whether the maintained school should convert to an academy.

Where such a maintained school is a foundation or voluntary school that has a
foundation, the RD must consult the following regarding the identity of the academy
trust®’:

(h the trustees of the school;

(I)  the person or persons by whom the foundation governors are
appointed; and

(N in the case of a school which has a religious character, the
appropriate religious body.

For a maintained school that is eligible for intervention other than because it was
judged Inadequate by Ofsted:

There is no requirement for a consultation to be carried out by the governing body or by
the academy trust on whether the conversion should take place.

Where such a maintained school is not a foundation or voluntary school that has a
foundation, there is no requirement for the RD to consult on whether the school should
convert to an academy.

Where such a maintained school is a foundation or voluntary school that has a
foundation, the RD must consult:

57 In relation to this requirement to consult, for the purpose of this guidance we refer to the identity of ‘the
academy trust’ but this is in fact the identity of the person with whom the arrangements are to be entered
into, as described in Section 5A of the Academies Act 2010, as inserted by the Education and Adoption Act
2016.
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(h the trustees of the school;

()  the person or persons by whom the foundation governors are
appointed; and

(1) in the case of a school which has a religious character, the
appropriate religious body.

Sponsored and Converter Academies

An academy is considered a sponsored academy where an RD makes an academy order
for a school that is eligible for intervention, or where a school has applied to become an
academy but where the RD does not consider the school strong enough to convert
without the additional support of a sponsor. The sponsor identified to support a
maintained school required to become an academy will be under a duty®8 to
communicate to parents information about their plans for improving the school, before the
school is converted into a sponsored academy.

A converter academy is one that converts after an application by the governing body of
the school and the RD considers the school is strong enough to do so without additional
support. The method by which a school converts and whether it is classed as a
sponsored or a converter academy has implications for the treatment of surplus and
deficit balances®.

Power of the Secretary of State to revoke an academy order

Section 5D of the Academies Act 2010 enables the Secretary of State to revoke an
academy order that was made because a maintained school is eligible for intervention.
This power can be used at the discretion of the Secretary of State and it will only be used
in exceptional circumstances and not just because a school’s Ofsted rating has
improved. It is the Secretary of State’s view that schools in general should benefit from
being part of an academy trust. In the Secretary of State’s view, transferring
underperforming maintained schools to academy trusts is the most effective means of
securing their rapid improvement. Ministers will make decisions on any revocations of
academy orders.

58 Section 5E of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.
59 The Treatment of surplus and deficit balances when maintained schools become academies:

https://www.gov.uk/government/publications/academy-conversion-surplus-and-deficit-
balance-transfer-process
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Examples of “exceptional circumstances” include where:

1. The Secretary of State considers that the school would not be viable as an
academy (in these cases, we would expect the local authority to close the
maintained school and the Secretary of State can direct them to do so if
necessary); or

2. The maintained school has been re-inspected by Ofsted and judged Good or
Outstanding, and the Secretary of State is satisfied that the improvement can be
sustained without the support of a strong sponsor. Ofsted’s findings will be one of
a number of sources of information the Secretary of State will consider when
deciding whether improvement can be sustained without the support of a strong
sponsor; or

3. The maintained school was rated Inadequate by Ofsted solely on safeguarding
grounds having previously been judged Good or Outstanding, the maintained
school has reverted to its previous Ofsted rating and the Secretary of State is
satisfied that the safeguarding concerns have been addressed and can be
sustained without the support of a strong sponsor or Multi-Academy Trust.

The examples above are not exhaustive and the Secretary of State will consider each
case on its individual merits, taking account of any reasons put forward by the governing
body as to why revocation is in the best interests of the pupils served by the maintained
school. The Secretary of State will only consider revoking an academy order at the
request of the maintained school’s governing body, except where the maintained school
would in the Secretary of State’s view not be viable as an academy, and the local
authority asks for the order to be revoked so that the maintained school can be closed. In
these circumstances the local authority will be expected to close the maintained school
following the statutory school closure process and if necessary, ministers may use the
power to direct them to do so.
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Chapter 4: Academies causing concern

The department will hold academies to account just as robustly as they would maintained
schools. In particular, RDs (with the ESFA as appropriate) will assess what action is
necessary wherever an academy is judged Inadequate by Ofsted, is not making
necessary improvements, or where financial mismanagement and/or governance failure
is identified. A range of information is systematically collected and shared with RDs and
the ESFA, who will agree a robust and joined up approach to addressing
underperformance. Where concerns are identified, the department will take action in line
with the funding agreement of the academy in question.

Termination warning notices in academies

Arrangements for academies to be issued with a warning notice where they have not
been judged Inadequate by Ofsted and have not met the definition of a school that is not
making necessary improvements, but are otherwise causing concern, are specified in
their academy funding agreements. Such warning notices can usually be given on the
grounds that:

1. the academy trust has breached the provisions of its funding agreement;

2. there has been a serious breakdown in the way the academy is managed or
governed; or

3. the safety of pupils or staff is threatened, including by a breakdown of
discipline.

A Notice to Improve (Ntl) may be issued where there is evidence of financial
mismanagement or related poor governance arrangements. Detail on what could
constitute a serious breakdown in management or governance, or the safety of pupils or
staff being threatened are similar to those for maintained schools and more information
can be found on pages 14-16.

An academy’s funding agreement may also allow an RD to issue a warning notice for
educational standards that are unacceptably low. However, RDs will only issue this kind
of termination warning notice in exceptional circumstances.®°

The RD (on behalf of the Secretary of State) will consider any representations from the
Academy Trust received by the date specified in the termination warning notice. If the

60 The Secretary of State will consider the use of their termination powers as set out in the Funding
Agreement if requested to do so in writing by the Diocesan Authority in accordance with Section 12 of the
Church Supplemental Agreement.
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academy trust fails to carry out the actions set out in a termination warning notice the RD
may issue a termination notice.

Where a local authority has concerns about standards, management or governance, or
safety in an academy, it should alert the relevant RD.

Warning notices issued to academy trusts by RDs are published online®?, as well as
being shared with Ofsted at the time of issuing.

Academies judged Inadequate

The RD will respond just as swiftly if an academy has been judged Inadequate by Ofsted
as they would for a maintained school.

As set out in the Academies Act 20102, regardless of the terms in an academy’s funding
agreement, the RD (on behalf of the Secretary of State) can terminate the funding
agreement of an academy that has been judged Inadequate. This is a power rather than
a duty, meaning the RD may decide to implement other measures to improve the
academy, rather than terminate its funding agreement to bring about a change of
academy trust, for example where a change of academy trust would prevent the
consolidation of improvements in an academy.

Where termination is appropriate, the RD on behalf of the Secretary of State must first
give the academy trust an opportunity to make representations.

Where a Church Supplemental Agreement has been entered into, alongside the funding
agreement, the RD will also notify the appropriate diocesan body and consider its
representations. The RD must comply with any other terms specified in the Church
Supplemental Agreement regarding termination. When considering the use of
intervention powers in Church academies causing concern, the RD will continue to have
regard to the Church memoranda of understanding. A link to the memoranda can be
found in the ‘further sources of information’ section of this guidance.

When an academy has been judged Inadequate, the RD may identify a new academy
trust to take on responsibility for the academy, and will enter into a new funding
agreement in respect of that academy (this is sometimes referred to as an academy
transfer). RDs will assess these cases on an individual basis, and may not effect a
transfer. If the academy that was judged Inadequate was previously a ‘standalone’
academy, this will generally mean it will join a strong multi-academy trust that has been
assessed as having the capacity to improve the academy. The academy will continue to

61 Via: https://www.gov.uk/government/collections/letters-to-academies-about-poor-performance
62 Sections 2A and 2D of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.
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function, and the RD and the new academy trust will work to ensure minimal disruption to
pupils’ education during the transition. In some exceptional cases, where the academy is
not considered viable in the long term, the RD can move to terminate the funding
agreement in order to close it.

Academies that are not making necessary improvements

From 15t September 2022, the Secretary of State may use the discretionary power to
intervene in academies not making necessary improvements.

Eligibility for intervention

Judgments of below ‘Good’ that are issued to predecessor schools will count towards the
measure of when an academy is not making necessary improvements. This includes
judgments issued to maintained schools (prior to their conversion to academy status),
and judgments issued to academies when they were part of a different academy trust
(prior to academy transfer).%3

RDs will not intervene in relation to an academy that has not yet received a graded
inspection under section 5 of the Education Act 2005 in its current academy trust, other
than in exceptional circumstances. For example, where there are wider concerns about
the capacity and capability of the academy trust.

RDs will only consider intervention in academies that have 2, 3 or 4 consecutive less
than Good Ofsted judgments if they have received their most recent Ofsted inspection
under Section 5 of the Education Act 2005 since 1 May 2021. RDs will consider
intervention in academies where there is a long-term history of underperformance (5 or
more consecutive less than Good Ofsted judgments) regardless of the date of their last
Ofsted inspection.

Communication

From the autumn term 2022 the RD (acting on behalf of the Secretary of State) will send
a letter to the academy trust of an eligible academy that is not making necessary
improvements (as defined on page 12) informing them that the academy has met the
new coasting definition. In such cases, the Secretary of State will have the power to
terminate the academy’s funding agreement using their coasting powers. The RD will set
out in the notification letter what the academy trust can expect to happen next, including
the likely timescales. Where relevant, letters will be copied to the religious body.

63 Predecessor schools will be determined using the department’s central register of schools, Get
information about schools (GIAS).
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In order to prioritise support in the areas that need it most, RDs will consider whether
schools that are located in Education Investment Areas (EIAs) require intervention and
further support first. From the autumn term 2022, all academy trusts with academies in
ElAs that are notified that they are not making necessary improvements will receive a
second letter with respect to each academy informing them that the respective academy
is now eligible for intervention and inviting them to make any representations. Where
relevant this letter will also be copied to the religious body .

Academy trusts with academies located outside of EIAs will be informed in their initial
notification letter when to expect further correspondence.

Representations received from any party will be taken into consideration when assessing
the need for intervention.

Process for intervention

Before taking any further action in academies not making necessary improvements, the
RD will assess the capacity of the academy trust to achieve rapid and sustained
improvements and whether intervention should be recommended to support the academy
to improve. The RD will consider the academy’s specific circumstances, including but not
limited to:

e Inspection evidence relating to the academy and its predecessor institutions, in
particular evidence concerning the quality of leadership and management,
including both graded inspections under section 5 of the Education Act 2005, and
monitoring inspections under section 8 of the Education Act 2005;

e the trajectory of academy inspection outcomes, including those of its predecessor
schools, and whether the RD has confidence that the current academy trust can
sustain any improvements without intervention;

e Performance data and other quantitative information, where it is available;
e The local context and any additional information provided by the academy trust (

and where relevant, the religious body and/or relevant stakeholders) on receipt of
notification of their eligibility for intervention.

When considering performance data, the RD will take into account the Department’s
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commitments around using performance data in response to the COVID-19 Pandemic.
This includes a commitment not to use 2020 or 2021 assessment, test or exam results
data to hold schools to account. When considering data based on results from
assessment, tests or exams taken in academic year 2021/22 the RD will treat this data
with caution, including using it only to compare to a school’s results to the local or
national averages for 21/22, not using it to compare 2 schools to each other, and not
directly comparing 21/22 data to data from previous years.%*

If the RD considers that intervention in the academy is appropriate, they will issue a
Termination Warning Notice (TWN). It is the Secretary of State’s policy that all schools
should benefit from being part of a strong multi-academy trust. Where a standalone
academy (as defined on page 11) meets the definition of not making necessary
improvements there will be a presumption in favour of the RD issuing a TWN with a view
to transferring the academy to a strong multi-academy trust .

However, this presumption is rebuttable. There may be cases where the RD does not
consider it necessary to issue a TWN to a standalone academy not making necessary
improvements. In each case, the particular circumstances of the academy, and the needs
of its pupils, will be assessed in the round, in order to establish the best course of action.

All academies’ funding agreements allow the RD (on behalf of the Secretary of State) to
terminate the funding agreement where the academy is not making necessary
improvements.®® Before terminating the funding agreement on these grounds, the RD
must first issue a TWN requiring the academy trust to take specified action to improve the
academy by a specified date. By way of illustration, this could include:

e entering into a partnership with a provider of school improvement support by a
given date

e providing a plan to improve areas of weakness, with milestones to be agreed with
the RD, and subsequently implementing that plan. In standalone academies this
may include taking steps to join a strong multi-academy trust

e other activity aimed at improving weaknesses in the academy’s educational
provision, financial management or governance.

The TWN will also require the academy trust to respond to the RD, either by making
representations, or by agreeing to take the specified action by the specified date.

64 For more information about how the department will use accountability performance data please visit:
https://www.gov.uk/government/publications/coronavirus-covid-19-school-and-college-performance-
measures

65 Sections 2B and 2D of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.
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If the academy trust does not fulfil the conditions of a TWN or respond by the dates
specified, the RD may terminate the academy’s funding agreement and transfer the
academy to a new academy trust. Before deciding to terminate the academy’s funding
agreement, the RD will consider any representations and information that have been
received in response to the TWN.

In any circumstances where a special academy is assessed for suitability for intervention,
extra consideration will be given to identifying the most suitable course of action and
sponsor in relation to each academy’s specific context.

Where a Church supplemental agreement is in place alongside the academy’s funding
agreement, the RD will copy in the appropriate diocesan body to all letters sent to the
academy trust regarding an academy that is not making necessary improvements. The
RD will also extend all invitations to make representations in relation to an academy that
is not making necessary improvements to the relevant diocesan authority. When
considering the use of intervention powers in Church academies causing concern, the
RD will continue to have regard to the Church memoranda of understanding.

Financial intervention in academies

The Education and Skills Funding Agency (ESFA) is responsible for the effectiveness of
the financial system for academies. High standards of governance and financial
management are key to the effective running of an academy trust and underpin the
trust’s ability to support academies in delivering the best educational outcomes. The
ESFA will work alongside RDs, and other parts of the department to help build a strong
system of financial management. Where instances of financial underperformance arise,
the ESFA will take action to bring about improvements. Guidance for academies
concerning financial management, control and reporting requirements can be found in
the Academy Trust Handbook®®.

Where the ESFA or RDs have concerns about financial management and/or governance
in an academy trust a Notice to Improve (Ntl) may be issued. All Ntls are published
online. The academy trust must comply with the Ntl. Failure to comply will be deemed a
breach of the funding agreement. In exceptional circumstances, the funding agreement
may be terminated due to non-compliance with an Ntl. More information concerning
financial intervention and Ntls can be found in the Academy Trust Handbook.

66 Also known as the Academies financial handbook. More information on the Academy Trust Handbook
can be found here: https://www.gov.uk/government/publications/academies-financial-handbook
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Chapter 5: Other local authority duties

School performance

A local authority must exercise its education functions with a view to promoting high
standards®’.

Beyond the above statutory duty, local authorities have considerable freedom as to how
they deliver their statutory responsibilities. Local authorities should act as champions of
high standards of education across maintained schools in their area, and in doing so
should:

o Understand the performance of maintained schools in their area, using data as
a starting point to identify any maintained school that is underperforming, while
working with them to explore ways to support progress;

. Work closely with the relevant RD, diocese and other local partners to ensure
maintained schools receive the support they need to improve;

o Where underperformance has been recognised in a maintained school,
proactively work with the relevant RD, combining local and regional expertise
to ensure the right approach, including sending warning notices, and using
intervention powers where this will improve leadership and standards; and

o Encourage Good and Outstanding maintained schools to take responsibility for
their own improvement; support other maintained schools; and enable other
maintained schools to access the support they need to improve.

The School Improvement Monitoring and Brokering Grant® will be provided to local
authorities to assist them in fulfilling these core school improvement activities for the
maintained schools in their area. The grant will cease in 2023-24, phased so that it will be
reduced to 50% of the previous amount on a per school basis in FY 2022-23. From 2022-
23, local authorities will be permitted to de-delegate from maintained schools’ budget
shares to fund this core school improvement activity.

As set out above, these core school improvement activities extend beyond exercising of
statutory intervention powers but do not extend to a duty to provide or fund school

67 Section 13A of the Education Act 1996.
68 More information on the School Improvement Monitoring and Brokering Grant can be found here:
Government response - Reforming how LA Sl functions are funded (publishing.service.gov.uk)
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improvement services themselves; and relate only to schools they maintain, rather than
academies which are accountable to the Secretary of State. However, should a local
authority have any concerns about an academy’s standards, leadership or governance,
they should raise these directly with the relevant RD.

RDs will apply the same rigour to the academies and free schools in their regions, as
local authorities should apply to maintained schools in their area, and will similarly
champion education excellence.

Special Educational Needs and Disabilities (SEND)

Local authorities are subject to a range of duties under the Children and Families Act
20145%° and the Equality Act 2010 relating to children and young people with special
educational needs (SEN) and disabilities (SEND). Information on local authority
responsibilities in relation to children with SEND can be found in the SEND Code of
Practice’°.

Local authorities must keep their educational and training provision and social care
provision for children and young people with SEN or disabilities under review.

Local authorities must carry out their functions with a view to identifying all the children
and young people in their area who have or may have SEN or have or may have a
disability. In addition, where a child or young person is brought to their attention, the local
authority must decide whether to carry out an Education, Health and Care (EHC) needs
assessment and, if necessary, issue an EHC plan. If they issue an EHC plan, the local
authority must secure the special educational provision specified in it and must maintain
the plan. Local authorities fund any additional costs of this provision from the high needs
block of the Dedicated Schools Grant (DSG).

In performing all these functions local authorities are subject to duties in the Equality Act
2010, including the Public Sector Equality Duty.

Where, in fulfilling its statutory duties to keep special educational provision under review
or to secure provision in an EHC plan, a local authority identifies concerns over the
standards, management or governance, or safety of a maintained school or academy,
they should raise them with the maintaining LA or the RD.

69 Children and Families Act 2014, Part 3, Section 22.
70 More information on the SEND Code of Practice can be found here:
https://www.gov.uk/government/publications/send-code-of-practice-0-to-25
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Alternative Provision

When children of compulsory school age are not receiving suitable education, for
example as a result of a permanent exclusion or where a child has health-related needs
that mean they are unable to attend a mainstream school full-time, the local authority has
a duty under the Education Act 1996 to arrange it. Schools may also commission places
in PRUs, for example if they are arranging suitable full-time education from the sixth day
of a fixed period exclusion or if they are directing pupils off-site in order to help improve
their behaviour.

Where, in fulfilling its statutory duties to secure alternative provision, a local authority
identifies concerns over the standards, management, governance, or safety of a PRU or
AP academy, they should raise them with the maintaining local authority and the RD.

Safeguarding

Local authorities have overarching responsibility for safeguarding and promoting the
welfare of all children and young people in their area, regardless of the types of
educational settings they attend. There are a number of statutory duties under the 1989
and 2004 Children Acts which make this clear. In order to fulfil these duties effectively,
local authorities need to work in partnership with all schools (including independent
schools), appropriate religious bodies and further education and sixth form colleges in
their area.

Where a local authority has concerns about an academy or free school’s safeguarding
arrangements or procedures (arising as a result of investigations about individual children
or otherwise), these concerns should be raised to the DfE as the body with responsibility
for ensuring that academy trusts comply with their Funding Agreements. Details of the
concern should be submitted through the online enquiry form”" where it will be directed to
the appropriate regional team.

Where a local authority has a concern about an independent school’s safeguarding
arrangements or procedures (arising as a result of investigations about individual children
or otherwise), these concerns should be reported to the Independent Education Division
at the DfE, who have responsibility for enforcing the independent school standards and
taking regulatory action where necessary.

Where a local authority has a concern about safeguarding at a maintained school, the
authority can use its intervention powers as set out in this guidance.

71 The DfE enquiry form can be found here: https://www.gov.uk/contact-dfe
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‘Keeping Children Safe in Education’’? is statutory guidance to which schools and
colleges must have regard when carrying out their duties to safeguard and promote the
welfare of children. ‘Working Together to Safeguard Children’ is statutory guidance on
multi-agency working to safeguard and promote the welfare of children’3.

Schools’ governing bodies and proprietors should ensure that the school or college
contributes to multi-agency working in line with statutory guidance Working Together to
Safeguard Children (2018). Schools and colleges should work with local safeguarding
partners — the local authority, police and health services - to promote the welfare of
children and protect them from harm.

72 Keeping Children Safe in Education: https://www.gov.uk/government/publications/keeping-children-safe-
in-education--2

78 Working Together to Safeguard Children: https://www.gov.uk/government/publications/working-together-
to-safeguard-children--2
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Chapter 6: Governance

Full details of the duties on both governing bodies of maintained schools and academy
trusts in relation to governance are set out in the Governance Handbook, which also
includes key principles of effective governance (see ‘Further sources of information’). We
expect governing bodies to ensure parents are updated on support that is provided to
address concerns about performance, whether through the local authority or RD.

Additional non-statutory guidance relating to local authority oversight of
governance in maintained schools

Local authorities should take an active interest in the quality of governance in maintained
schools. Local authorities should promote and support high standards of governance,
recognising where a maintained school could improve and encouraging governing bodies
to do so. They should be champions for high quality school governance; help ensure that
governors have the necessary skills; and have in place appropriate monitoring
arrangements to identify signs of failure in relation to governing bodies’ oversight of
finance, safety or performance standards.

Maintained schools should have a code of conduct setting high standards for the role,
conduct and professionalism of their governors. This includes an expectation that they
undertake any training or development activity needed to fill skills gaps to contribute to
the effective governance of the maintained school.

Section 22 of the Education Act 2002 provides that local authorities should ensure that
training they consider necessary to discharge their duties is made available to every
governor, free of charge. It is also possible for governing bodies to suspend governors
who refuse to undertake necessary training”*.

As a result, local authorities should have arrangements in place for maintaining up to
date records of governors in maintained schools. This should include contact details for
chairs of governing bodies to aid direct communication with those who are accountable
for maintained schools. It should also enable them to carry out any necessary due
diligence including identifying governors who sit on more than one governing body.
Information held by the local authority should also be made available to the Department
for Education upon request. Local authorities should also encourage transparency
around maintained school governance arrangements including through information
published on maintained school websites in line with statutory guidance’ and

74 More information on suspending governors can be found in the governance handbook. A link to the hand
book can be found in the ‘further sources of information’ section of this guidance.

75 More information on the constitution of governing bodies of maintained schools can be found here:
https://www.gov.uk/government/publications/constitution-of-governing-bodies-of-

maintained-schools
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compliance with maintained schools’ duties under s538 of the Education Act 1996 to
populate all of the governance fields on Get Information About Schools® (GIAS).

In carrying out these responsibilities in respect of voluntary and foundation schools, local
authorities will also need to work closely with religious bodies or other bodies who
appoint the governors.

Where a local authority has concerns about the governance of an academy or free
school in their area, they should raise this with the relevant RD.

Schools causing concern and charity law

Academy trusts, and the governing bodies of foundation and voluntary schools are all
charities and must comply with charity law. They are exempt from registration and direct
regulation by the Charity Commission and are instead overseen by a Principal Regulator
— the Secretary of State. As Principal Regulator the Secretary of State has a duty to
promote charity law compliance by the charity trustees with their legal obligations in a
trust's management and administration. Enforcement powers rest with the Charity
Commission.

The Charity Commission can exercise powers of investigation and enforcement over
these charities where the Secretary of State, as Principal Regulator, requests that the
Commission investigates a concern that the department has identified. This means that,
in consultation with the Principal Regulator, the Charity Commission may investigate and,
if a serious failure to comply with charity law is found, will have the necessary
enforcement powers to act if sanctions are required. A memorandum of understanding is
in place, which sets out how the Department and the Charity Commission work together,
including principles for managing referrals.””

The members of the governing body of a foundation or voluntary school, and academy
trustees, are charity trustees in law and have a number of duties under charity law, which
overlap their duties as school governors and academy trustees. These are summarised
and explained in Charity Commission guidance, The Essential Trustee’®.

If a school is causing concern or is eligible for intervention, the charity trustees may also
be in breach of one or more of their charity law duties. It is important to remember,
however, that the charity trustees continue to be bound to comply with charity law. RDs

76 Schools must also ensure that they are providing accurate details on GIAS. It is important for schools to
keep their GIAS record updated with their latest governance arrangements; this enables the Department to
quickly and accurately identify individuals who have a role in governance. More information on updating
your GIAS record can be found here: https://www.get-information-schools.service.gov.uk/guidance

7 https://lwww.gov.uk/government/publications/memorandum-of-understanding-charity-commission-and-
the-department-for-education.

78 The Charity Commission’s guidance ‘The Essential Trustee’ can be found here:
https://www.gov.uk/government/publications/the-essential-trustee-what-you-need-to-know-cc3
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and local authorities should bear this in mind when exercising powers of intervention, and
as far as possible take an approach that allows charity trustees to comply with their
duties and take an active role in resolving the concern.

The role of the academy trustee is crucial in the effective governance of academies, and
requires the highest level of conduct. The Department may refer cases involving
misconduct on the part of academy trustees to the Insolvency Service for consideration
under the Company Directors Disqualification Act 1986. The Memorandum of
Understanding between the Department and the Insolvency Service sets out how we will
work together to coordinate regulatory operations.”®

The Department also has its own powers, under section 128 of the Education and Skills
Act 2008, to sanction individuals engaged in misconduct by barring them from
involvement in the management of education institutions. We will always first consider
using these powers where there is evidence to suggest that individuals have engaged in
misconduct and are unsuitable to be involved in the management of schools.

9 https://lwww.gov.uk/government/publications/memorandum-of-understanding-dfe-and-the-insolvency-
service
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Chapter 7: Pupil referral Units

Pupil Referral Units (PRUs) are maintained by the local authority (although they are not
included within the definition of a ‘maintained school’). PRUs are set up to provide
education for pupils of compulsory school age outside mainstream or special schools,
who would not otherwise receive suitable education for any reason. This includes
permanently excluded pupils, pupils with health needs preventing school attendance, or
those without a school place. Schools may also commission places in PRUs, for example
if they are arranging suitable full-time education from the sixth day of a fixed period
exclusion or if they are directing pupils off-site in order to help improve their behaviour.

Regulations give the Secretary of State specific powers of intervention in PRUs. These
powers are:

e The power to direct closure of a PRU8?;
e The power to appoint an interim executive board (IEB)2";

e A power to make an academy order in PRUs that are not making necessary
improvements (as defined on page 12);

e A duty to make an academy order in PRUs judged Inadequate by Ofsted®.

The RD may establish an IEB in a PRU where it has received an Inadequate judgment
from Ofsted, where the PRU has met the definition of a school not making necessary
improvements (and has been informed it is so0), or where the Secretary of State is
satisfied that:

e the standards of performance of pupils at the PRU are unacceptably low, and are
likely to remain so®;

80 Section 68 of the Education and Inspections Act 2006 read together with paragraph 23 of Schedule 1 to
the Education (Pupil Referral Units) (Application of Enactments) (England) Regulations 2007, as amended
by regulation 3 of the Pupil Referral Units (Miscellaneous Amendments) (England) Regulations 2012.

81 Section 69 of the Education and Inspections Act 2006 read together with regulations 2 and 24 of the
Education (Pupil Referral Units) (Management Committees etc.) (England) Regulations 2007, as amended
by regulation 2 of the Pupil Referral Units (Miscellaneous Amendments) (England) Regulations 2012.

82 Section 4 of the Academies Act 2010 read together with paragraph 23C of Schedule 1 to the Education
(Pupil Referral Units) (Application of Enactments) (England) Regulations 2007 as amended by regulations
2 and 4 of the Education (Pupil Referral Units) (Application of Enactments) (England) (Amendment)
Regulations 2012 and regulations 2 and 3 of the Education (Pupil Referral Units) (Application of
Enactments) (England) (Amendment) Regulations 2016.

83 Low performance standards are explained in further detail in regulation 2(2)(a) of the Education (Pupil
Referral Units) (Management Committees etc.) (England) Regulations 2007 as amended by regulation 2 of
the Pupil Referral Units (Miscellaneous Amendments) (England) Regulations 2012.
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e the quality of provision for pupils at the PRU is unacceptably low8;

¢ there has been a serious breakdown in the way the PRU is conducted which is
prejudicing, or likely to prejudice, such standards of performance; or

e the safety of pupils or staff of the PRU is threatened (whether by a breakdown of
discipline or otherwise).

Where a PRU has received an Ofsted Inadequate judgement, the RD will take
responsibility for ensuring that the PRU becomes a sponsored Alternative Provision (AP)
academy as swiftly as possible. This includes identifying the most suitable sponsor and
brokering the new relationship between that sponsor and the PRU.

The PRU’s management committee will not be required to conduct a consultation but,
along with the local authority that maintains the PRU, will be under a duty to take all
reasonable steps to facilitate the conversion of the PRU into an AP academy. Where
necessary, the Secretary of State for Education will be able to direct the PRU’s
management committee or the local authority to take specified steps within a set
timescale to enable the PRU to become an AP academy.

The Secretary of State has a power to revoke academy orders issued to PRUs who are
eligible for intervention. The policy for the use of this power is the same as that for
maintained schools and is set out on page 39.

Pupil referral units not making necessary improvements

From 15t September 2022, the Secretary of State will have a discretionary power to
intervene in PRUs that are not making necessary improvements.

Eligibility for intervention

RDs will only consider intervention in most PRUs not making necessary improvements if
they have received their most recent Ofsted inspection under Section 5 of the Education
Act 2005 since 1 May 2021. RDs may consider intervention in PRUs where there is a
long-term history of underperformance regardless of the date of their last Ofsted
inspection.

Communication

84 Low quality of provision is explained in further detail in regulation 2(2)(b) of the Education (Pupil Referral
Units) (Management Committees etc.) (England) Regulations 2007 as amended by regulation 2 of the Pupil
Referral Units (Miscellaneous Amendments) (England) Regulations 2012.
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From the autumn term 2022 the RD (acting on behalf of the Secretary of State) will send
a letter to the management committee of a PRU that is not making necessary
improvements (as defined on page 12) informing them that the school has met the new
coasting definition. The effect of this letter is that the PRU will become eligible for
intervention. The RD will set out in the notification letter what the school can expect to
happen next, including the likely timescales. Where relevant, letters will be copied to the
religious body .

In order to prioritise support in the areas that need it most, RDs will consider whether
PRUs that are located in Education Investment Areas (EIAs) require intervention and
further support first. From the autumn term 2022, all PRUs in ElAs notified that they are
not making necessary improvements will receive a second letter informing them that they
are now eligible for intervention and invite them to make any representations.

PRUs located outside of EIAs will be informed in their initial notification letter when to
expect further correspondence.

Representations received from any party will be taken into consideration when assessing
the need for intervention.

Process for intervention

Where a PRU is not making necessary improvements and the RD considers that
intervention action is appropriate, the RD will inform the management committee of the
presumption in favour of making an AP academy order, and will consider any
representations received from the management committee before taking action.

When a PRU becomes eligible for intervention, the RD will assess the capacity of the
PRU to achieve rapid and sustained improvements and whether intervention should be
recommended to support the PRU to improve. The RD will consider the PRU’s specific
circumstances, including but not limited to:

¢ Inspection evidence relating to the PRU and its predecessor institutions, in
particular evidence concerning the quality of leadership and management,
including both graded inspections under section 5 of the Education Act 2005, and
monitoring inspections under section 8 of the Education Act 2005;

e The trajectory of the PRU’s inspection outcomes and whether the RD has
confidence that any initial improvements will continue without intervention;

e Performance data and other quantitative information, where it is available;

e The local context and any additional information provided by the management
committee on receipt of notification of their eligibility for intervention (and, where
relevant, the relevant religious body).
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When considering performance data, the RD will take into account the Department’s
commitments around using performance data in response to the COVID-19 Pandemic.
This includes a commitment not to use 2020 or 2021 assessment, test or exam results
data to hold schools to account. When considering data based on results from
assessment, tests or exams taken in academic year 2021/22 the RD will treat this data
with caution, including using it only to compare to a PRU’s results to the local or national
averages for 21/22, not using it to compare 2 PRUs to each other, and not directly
comparing 21/22 data to data from previous years.

RDs will consider the views and evidence put forward by the local authority responsible
for the PRU, as well as those of any other stakeholder which has made representations,
before intervening in an underperforming PRU.

In each case, the particular circumstances of the PRU, and the needs of its pupils, will be
assessed in the round, in order to establish the best course of action.

Where RDs decide to make an AP academy order, the RD, acting on behalf of the
Secretary of State, will take responsibility for ensuring that the PRU becomes an AP
academy as swiftly as possible, including by identifying a suitable academy sponsor and
brokering the new relationship between that academy trust and the PRU.

85 For more information about how the department will use accountability performance data please visit:
https://www.gov.uk/government/publications/coronavirus-covid-19-school-and-college-performance-
measures
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Further sources of information

Legislation

Education and Adoption Act 2016 (which amends the Education and Inspections
Act 2006 and the Academies Act 2010)

Education Act 2011 (which amended the 2006 Act and also the Academies Act
2010 in respect of land transfers to academies. Schedule 14 applies)

Academies Act 2010

Apprenticeships, Skills, Children and Learning Act 2009 (amended the 2006 Act) -
makes provision for apprenticeships, education, training and children's services.
Education and Inspections Act 2006

Education Act 2002 Schedule 2 Effect on Staffing on suspension of delegated
budget

School Governance (Transition from an Interim Executive Board) (England)
Requlations 2010

School Governance (Role, Procedures and Allowances) (England) Regulations
2013 — associated departmental guidance can be found on the DfE website here.
School Standards and Framework Act 1998 - contains provisions for schools and
nursery education. This covers further education for young people at school, and
in FE institutions across the UK.

Education and skills Acts 2008

Company Directors Disqualification Act 1986

Guidance

Governance Handbook Departmental advice

Working Together to Safequard Children Statutory guidance
Keeping Children Safe in Education Statutory guidance
External reviews of school governance Departmental guidance
External reviews of the pupil premium Departmental guidance
Interim Executive Board Application form and guidance

Other departmental resources

Performance tables — user guide and resources (includes progress measures)

School and college performance tables: statements of intent

Church school memoranda of understanding

Regional Directors (RDs)
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http://www.legislation.gov.uk/ukpga/2010/32/contents

http://www.legislation.gov.uk/ukpga/2009/22/contents

http://www.legislation.gov.uk/ukpga/2006/40/contents

http://www.legislation.gov.uk/ukpga/2002/32/schedule/2

http://www.legislation.gov.uk/uksi/2010/1918/contents/made

http://www.legislation.gov.uk/uksi/2010/1918/contents/made

http://www.legislation.gov.uk/uksi/2013/1624/contents/made

http://www.legislation.gov.uk/uksi/2013/1624/contents/made

https://www.gov.uk/government/publications/school-governance-regulations-2013

http://www.legislation.gov.uk/ukpga/1998/31/contents

http://www.legislation.gov.uk/ukpga/2008/25/contents

http://www.legislation.gov.uk/ukpga/1986/46/contents

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/481147/Governance_handbook_November_2015.pdf

https://www.gov.uk/government/publications/working-together-to-safeguard-children--2

https://www.gov.uk/government/publications/keeping-children-safe-in-education--2

https://www.gov.uk/guidance/reviews-of-school-governance

https://www.gov.uk/pupil-premium-reviews

https://www.gov.uk/government/publications/interim-executive-board-application-form

http://www.education.gov.uk/schools/performance/documents.html

https://www.gov.uk/government/publications/school-and-college-performance-tables-statements-of-intent

https://www.gov.uk/government/publications/church-schools-and-academies-memoranda-of-understanding

https://www.gov.uk/government/organisations/schools-commissioners-group



60





L0

Department
for Education

© Crown copyright 2022

This publication (not including logos) is licensed under the terms of the Open
Government Licence v3.0 except where otherwise stated. Where we have identified any
third party copyright information you will need to obtain permission from the copyright
holders concerned.

To view this licence:

visit www.nationalarchives.gov.uk/doc/open-government-licence/version/3
email psi@nationalarchives.gov.uk
write to  Information Policy Team, The National Archives, Kew, London, TW9 4DU

About this publication:

enquiries www.education.gov.uk/contactus
download www.gov.uk/government/publications

Reference: DFE-00325-2018

61



http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/

mailto:psi@nationalarchives.gov.uk

http://www.education.gov.uk/contactus

http://www.gov.uk/government/publications



, Follow us on Twitter: 'i Like us on Facebook:
@educationgovuk facebook.com/educationgovuk

62



http://twitter.com/educationgovuk

http://www.facebook.com/educationgovuk



		Key principles

		Introduction of new powers in schools that are not making necessary improvements

		Summary

		About this guidance

		Effective from date

		Expiry or review date

		What legislation does this guidance refer to?

		Who is this guidance for?

		Terminology



		Chapter 1: Introduction

		Chapter 2: Maintained schools ‘eligible for intervention’

		Warning notices in maintained schools

		Roles of local authorities and RDs

		Low standards of pupil performance

		Breakdown in the way a maintained school is managed or governed

		The safety of pupils or staff at a maintained school is threatened (whether by a breakdown of discipline or otherwise)



		Teachers’ pay and conditions warning notices

		Issuing a warning notice to a maintained school

		Actions local authorities and RDs may take in maintained schools that have failed to comply with a warning notice

		Maintained schools judged Inadequate by Ofsted

		Maintained schools that are not making necessary improvements



		Chapter 3: Specific powers of local authorities and the Secretary of State in maintained schools eligible for intervention

		Local authority and Secretary of State powers to require the governing body to enter into arrangements

		Local authority and Secretary of State powers to appoint additional governors

		Local authority and Secretary of State powers to appoint an Interim Executive Board (IEB)

		Power of the local authority to suspend the delegated authority for the governing body to manage a maintained school’s budget

		Power of the Secretary of State to direct a local authority on the appointment of interim executive members

		Power of the Secretary of State to take over responsibility for interim executive members

		Power of the Secretary of State to direct the closure of a maintained school



		Local authorities and RDs should be aware that there is a presumption against the closure of rural schools. If the maintained school in question is designated as rural, local authorities have a statutory duty to consider all alternatives to closure (e...

		Power of the Secretary of State to make an academy order

		For a maintained school that is eligible for intervention other than because it was judged Inadequate by Ofsted:



		Power of the Secretary of State to revoke an academy order



		Chapter 4: Academies causing concern

		Academies judged Inadequate

		Academies that are not making necessary improvements

		Financial intervention in academies



		Chapter 5: Other local authority duties

		School performance

		Special Educational Needs and Disabilities (SEND)

		Alternative Provision

		Safeguarding



		Chapter 6: Governance

		Additional non-statutory guidance relating to local authority oversight of governance in maintained schools

		Schools causing concern and charity law



		Chapter 7: Pupil referral Units

		Pupil referral units not making necessary improvements



		Further sources of information

		Legislation

		Guidance

		Other departmental resources










image6.png
IN 4\
\ TRAN

communication for all




